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I. NEWSGATHERING INTRUSION, TRESPASS AND 

RELATED TORTS 

A. General Intrusion into Seclusion 

No recent developments. 

B. Surreptitious Surveillance 

• Bollea v. Gawker Media, LLC, No. 12-012447-CI (Fla. 

Cir. Ct., Pinellas Cnty. filed Oct. 15, 2012). 

Summary of Facts 

In 2006, Terry Gene Bollea (publicly known as 

“Hulk Hogan”) had a sexual encounter with Heather Clem, 

the then-wife of Todd Clem (publicly known as “Bubba 

the Love Sponge”). The encounter took place at the 

Clems’ home and was recorded on video, with audio. 

Bollea alleged that Heather Clem videotaped the encounter 

without his knowledge. On October 4, 2012, former 

Gawker.com editor A.J. Daulerio published an article 

discussing and commenting on America’s obsession with 

celebrity sex tapes. The article included a one minute and 

forty-one second excerpt from the thirty-minute recording 

of Bollea and Clem’s sexual encounter. 

On October 15, 2012, Bollea filed a complaint in 

the U.S. District Court for the Middle District of Florida, 

Tampa Division, against Gawker Media, LLC, Nick 

Denton (Gawker Media’s founder), and A.J. Daulerio 

(collectively, “Gawker”), among others. Bollea moved for 

a preliminary injunction requiring the removal of the video 

excerpt from Gawker.com and enjoining Gawker from 

reposting it.  Bollea’s complaint alleged five causes of 

action: (1) invasion of privacy by intrusion upon seclusion, 

(2) publication of private facts, (3) violation of the Florida 

common law right of publicity under Section 934.10 of the 

Florida Statutes (4) intentional infliction of emotional 
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distress, and (5) negligent infliction of emotional distress. 

In November 2012, the federal court denied Bollea’s 

motion for preliminary injunction, holding that it “would 

be an unconstitutional prior restraint under the First 

Amendment.”  Bollea v. Gawker Media, LLC, No. 8:12-

cv-02348-JDW-TBM, 2012 WL 5509624, at *3 (M.D. Fla. 

Nov. 14, 2012). Upon filing for copyright registration of 

the video, Bollea again moved for a preliminary injunction 

based on alleged copyright infringement. The federal court 

again denied the motion, holding that Bollea had not 

established a likelihood of success on his copyright claim 

or that he would suffer irreparable harm. Bollea v. Gawker 

Media, LLC, 913 F. Supp. 2d 1325, 1328-31 (M.D. Fla. 

2012).  A week later, Bollea filed a notice of voluntary 

dismissal without prejudice. 

In October 2012, Bollea simultaneously filed a 

state-court action against Heather and Todd Clem in 

Pinellas County, Florida, Circuit Court. Bollea alleged the 

same five causes of action as in the federal complaint.  On 

the same day he dismissed his federal suit, Bollea amended 

his complaint in the state action, adding Gawker Media, 

Denton, and Daulerio as defendants. Bollea settled with 

Todd Clem and subsequently dismissed Mr. Clem from the 

suit. Bollea then moved for a temporary injunction against 

the Gawker defendants. Gawker removed the case to 

federal court, arguing that (1) Heather Clem was 

fraudulently joined and (2) Bollea’s claims involved 

substantial federal questions under the U.S. Constitution 

and U.S. Copyright Act. Bollea moved to remand, which 

motion the district court granted. 

Following the remand to state court, the Florida 

trial court granted Bollea’s motion for temporary 

injunction, ordering Gawker to remove the video and the 

article from its site. The court did not make any findings at 

the hearing or in its written decision regarding the basis for 

its injunction. The defendants appealed. Gawker removed 

the video pending the appeal, but refused to remove the 

article from its site. In January 2014, the Florida appellate 

court vacated the temporary injunction, holding that it was 
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an impermissible prior restraint on speech.  See Gawker 

Media, LLC v. Bollea, 129 So. 3d 1196, 1201-02 (Fla. 

Dist. Ct. App. 2014). 

In April 2015, Gawker moved for summary 

judgment, arguing that Bollea’s private facts and 

intentional infliction claims were based on speech relating 

to a matter of public concern. Gawker argued that “the 

personal life, romantic affairs and explicit details of the 

sex life of plaintiff Hulk Hogan . . . had been the subject of 

widespread media coverage and public discussion, often 

by Hogan himself and frequently to advance his career.” 

The court denied the motion, and the case was set for trial 

in early 2016. In December 2015, Gawker again moved to 

dismiss the case, based on Bollea’s alleged withholding of 

information regarding other recordings of encounters 

between Hogan and Clem. The court denied the motion. 

Verdict and Appeal 

In March 2016, the Florida state court jury decided 

in favor of Bollea. Bollea was awarded $55 million for 

economic damages, $60 million for emotional distress, and 

$25.1 million for punitive damages, totaling $140.1 

million. Gawker’s motions for judgment notwithstanding 

the verdict and for a new trial or, in the alternative, for 

remittitur of the damages were denied.  

Post-Verdict Developments 

Peter Thiel 

In May 2016, Forbes revealed that Silicon Valley 

billionaire Peter Thiel was responsible for bankrolling the 

litigation on Bollea’s behalf. Thiel’s animus towards 

Gawker appears to stem in part from a 2007 post on 

Gawker Media’s “Valleywag” blog regarding Thiel’s 

sexual orientation. 
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Second Gawker Lawsuit 

Also in May 2016, Bollea filed another claim 

against Gawker and others for intentional infliction of 

emotional distress. Bollea alleged that Gawker leaked a 

sealed transcript of private communications surreptitiously 

recorded in a bedroom. As of August 2017, while 

Gawker.com has been dismissed, see infra, the second 

lawsuit is still ongoing against other defendants.  Bollea v. 

Don Buchwald & Assocs. Inc., No. 16-002861-CI (Fla. 

Cir. Ct., Pinellas Cnty. filed May 2, 2016). 

Gawker Bankruptcy Filings and Settlement 

In light of the size of the verdict, Gawker was 

unable to post a supersedeas bond.  Gawker moved to stay 

execution of the judgment pending appeal, but that motion 

was denied. Gawker Media, LLC then filed for Chapter 11 

bankruptcy, and Denton subsequently filed for personal 

bankruptcy. Gawker Media, LLC’s business operations 

and blog network were sold through auction to Univision 

for $135 million. Univision announced that it would 

continue to publish Gawker Media’s blogs, with the 

exception of Gawker.com. Thus, on August 22, 2016, 

Gawker.com ceased publication. In November 2016, 

Gawker settled with Bollea for $31 million. The settlement 

resolved all of Bollea’s claims against Gawker.com, 

Denton, and Daulerio. Gawker dismissed its appeal, and 

the article involving Bollea was taken down.   

In the Bankruptcy Court proceedings, Gawker.com 

also reached settlements with several other defamation 

plaintiffs. The Bankruptcy Court also relieved 

Gawker.com of any obligation to indemnify employees or 

freelancers in future litigation filed over Gawker.com’s 

past content and issued a third-party release in favor of 

those employees and freelancers.  Final Bankruptcy Court 

approval of the settlements was obtained on December 13, 

2016. 
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C. Claims Based on Alleged Violations of Statutory and 

Regulatory Restrictions upon Audio and Video Taping 

1. Federal Law 

• Democracy Partners, LLC v. Project Veritas Action Fund, 

No. 1:17-cv-1047 (D.D.C. filed June 1, 2017). 

On June 1, 2017, Democracy Partners, LLC, 

Strategic Consulting Group, NA, Inc., and Robert Creamer 

filed a complaint against Project Veritas Action Fund, 

Project Veritas, James O’Keefe, and others, alleging 

violations of the federal wiretap statutes, 18 U.S.C. 

§§ 2511 and 2520; violations of the District of Columbia’s 

wiretap laws, D.C. Code §§ 23-542 and 554, as well as 

common law torts.  Plaintiffs allege that defendants used 

false names and other deceptive tactics to gain access to 

the plaintiff consulting firms where plaintiffs recorded 

hidden video footage and audio.  Defendants then released 

some of the secretly recorded footage in the run-up to the 

2016 Presidential election allegedly in order to try to 

damage Hillary’s Clinton’s electoral prospects.  On July 

28, 2017, Project Veritas and O’Keefe filed a Rule 

12(b)(6) motion to dismiss and a motion to dismiss under 

the District of Columbia’s anti-SLAPP statute.  Those 

motions remain pending. 

2. FCC Regulations 

No recent developments. 

3. State Law 

Ag-Gag cases 

• Animal Legal Defense Fund v. Herbert, No. 2:13-cv-

00679-RJS, 2017 WL 2912423 (D. Utah July 7, 2017) 

(order granting plaintiffs’ motion for summary judgment). 

This was the first lawsuit challenging an ag-gag 

law, filed in 2013 in the U.S. District Court for the District 
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of Utah, with Plaintiffs targeting Section 76-6-112 of 

Utah’s criminal code. That law provides, in relevant part: 

Agricultural operation interference—Penalties. 

(2) A person is guilty of agricultural operation 

interference if the person: 

. . . 

(d) without consent from the owner of the 

operation or the owner’s agent, knowingly or 

intentionally records an image of, or sound from, 

an agricultural operation while the person is 

committing criminal trespass, as described in 

Section 76-6-206, on the agricultural operation. 

. . .  

(4) A person who commits agricultural operation 

interference described in Subsection (2)(b), (c), or (d) 

is guilty of a class B misdemeanor. 

UTAH CODE ANN. § 76-6-112.  The law also makes it 

illegal to (1) record an agricultural operation without 

consent by leaving a recording device on the property; (2) 

obtain access to an agricultural operation under false 

pretenses; or (3) apply for employment at an agricultural 

operation with the intent to record, and to then record the 

operation knowing the employer prohibits such recording. 

The Utah suit arose out of criminal misdemeanor 

charges brought against Amy Meyer.  A slaughterhouse 

worker found Meyer filming operations of the 

slaughterhouse from a public road outside the facility. 

Meyer used her digital camera to take a video of a 

bulldozer pushing or dumping what appeared to be a sick 

cow outside of the slaughterhouse. Meyer was approached 

by someone from the slaughterhouse and told she could 

not film there. She responded that she was on public 
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property and had a right to be there. Police came and 

questioned her, but she was not arrested.  

Eleven days later, prosecutors filed charges, 

making Meyer the first person charged under an ag-gag 

law. After the media picked up the story, public outcry led 

to the charges being dropped “without prejudice” on April 

30, 2013.  

Soon after, the Animal Legal Defense Fund, 

PETA, and others (including Meyer) filed suit against 

Utah’s Governor, Gary Herbert, and Attorney General, 

John Swallow, alleging that section 76-6-112 violates the 

First and Fourteenth Amendments, both facially and as 

applied to the plaintiffs.  Complaint ¶¶ 1, 15.  They allege 

that the law is overbroad, targets certain messages because 

of their content, is preempted by the federal False Claims 

Act, violates equal protection by targeting animal 

protection groups, and  serves no rational purpose.  

On July 7, 2017, on cross-motions for summary 

judgment, the district court granted plaintiffs’ motion for 

summary judgment, holding Utah Code § 76-6-112 

unconstitutional, and denied defendants’ motion for 

summary judgment.  The court first rejected defendants’ 

challenge to plaintiffs’ standing.  Moving to the merits, the 

court, with an extensive analysis, held that “the lying and 

recording criminalized by the Act are protectable speech 

under the First Amendment.”  2017 WL 2912423, at *5-

12.  The court then held that strict scrutiny applies because 

the statute was content-based as reflected by its language 

and legislative history.  Finally, the court held that the 

statute did not pass strict scrutiny.  The defendants have 

until September 6, 2017 to file a notice of appeal. 

• People for the Ethical Treatment of Animals, Inc. v. Stein, 

-- F. Supp. 2d --, 2017 WL 1683188 (M.D.N.C. May 2, 

2017) (order granting defendants’ motion to dismiss), 

appeal filed, No. 17-1669 (4th Cir. May 23, 2017). 
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On January 1, 2016, the North Carolina legislature 

enacted Session Law 2015-50 (codified at N.C. GEN. 

STAT. § 99A-2), which gives property owners and 

employers civil remedies for interference with their 

property.  According to the statute’s opponents, the law is 

unconstitutional, as it targets whistleblowers and 

investigative journalists, who seek to report significant 

information regarding hidden business practices with the 

public. 

On January 13, 2016, Plaintiffs People for the 

Ethical Treatment of Animals Inc (PETA), Center for Food 

Safety, Animal Legal Defense Fund, Farm Sanctuary, 

Food & Water Watch, and Government Accountability 

Project filed a complaint seeking declaratory and 

injunctive relief regarding the constitutionality of the 

statute in the District Court for the Middle District of 

North Carolina, Greensboro Division. They alleged the 

statute violates, inter alia, the First and Fourteenth 

Amendments, as well as North Carolina’s Constitution.  In 

response, the defendants filed a motion to dismiss in April 

2016, alleging lack of subject matter jurisdiction and 

challenging the complaint’s sufficiency. Additionally, 

because both defendants—the Attorney General of North 

Carolina and the Chancellor of the University of North 

Carolina-Chapel Hill—were sued in their official 

capacities, they claimed immunity under the Eleventh 

Amendment.  On May 2, 2017, the court granted the 

defendants’ motion to dismiss without prejudice, holding 

that plaintiffs failed to allege sufficient injury-in-fact to 

confer subject matter jurisdiction on the court.  The court 

reasoned that “there are multiple factual contingencies that 

render [plaintiffs’] injury premature and speculative for 

purposes of Article III’s imminence requirement.”  2017 

WL 1683188, at *12.  On May 23, 2017, plaintiffs filed a 

notice of appeal, and the appeal remains pending in the 

Fourth Circuit.   

• Western Watersheds Project v. Michael, 196 F. Supp. 3d 

1231 (D. Wyo. 2016), appeal filed, No. 16-8083 (10th Cir. 

Aug. 3, 2016).  
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In March 2015, Wyoming passed two trespass 

statutes imposing criminal and civil penalties on 

individuals who unlawfully enter private or open lands and 

gather information related to the land with the intent of 

delivering this “resource data” to governmental agencies. 

Wyo. Stat. §§ 6-3-414 and 40-27-101. Following the 

passage of these statutes, Western Watersheds Project, 

People for the Ethical Treatment of Animals Inc., Center 

for Food Safety, National Press Photographers 

Association, and the Natural Resources Defense Council 

sued various government officials, including Wyoming 

Attorney General Peter Michael, challenging the 

constitutionality of the trespass statutes. The plaintiffs 

alleged the statutes would stifle criticism of resource 

management decisions and prohibit activist exposure of 

animal cruelty. The plaintiffs argued, inter alia, that the 

statutes violated the Petition and Free Speech Clauses of 

the First Amendment. The defendants moved to dismiss, 

arguing that plaintiffs lacked standing and failed 

adequately to plead their causes of action.  

District Judge Skavdahl granted defendants’ 

motion to dismiss in part. But with respect to the First 

Amendment allegations, the court held that the plaintiffs 

had standing to challenge the civil statute and had stated 

plausible Free Speech and Petition claims. Specifically, the 

court raised concerns that the statutes’ prohibition of data 

collection on “open lands” could be construed to include 

public lands. In response to the lawsuit, the Wyoming 

legislature amended the statutes, eliminating any reference 

to “open lands” and no longer requiring data subject to the 

statutes to be gathered with the intent of being submitted to 

governmental agencies. The plaintiffs amended their 

complaint, arguing that the amended statute’s civil and 

criminal penalties still violated Free Speech and Equal 

Protection rights and discouraged activists from engaging 

in data–collection activities out of fear of criminal or civil 

charges. The defendants again moved to dismiss the 

claims, arguing that the statutes did not target a specific 

class or burden a fundamental right, and that they could 

survive rational basis scrutiny. 
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In July 2016, the court dismissed the plaintiffs’ 

claims. The court held that the plaintiffs’ allegations were 

“erroneously premised upon their perceived First 

Amendment right to trespass upon private property to 

collect resource data.”  196 F. Supp. 3d at 1248.  The court 

also found that the revised statutes did not target a specific 

group or burden a fundamental right, and that the statutes 

furthered a legitimate government interest of protecting 

private property rights.  Plaintiffs filed an appeal in August 

2016.  The Tenth Circuit heard oral argument on May 8, 

2017 (panel consisting of Judges Lucero, McKay, and 

Hartz). 

• Animal Legal Defense Fund v. Otter, 118 F. Supp. 3d 1195 

(D. Idaho 2015), appeal filed sub nom. Animal Legal 

Defense Fund v. Wasden, No. 15-35960 (9th Cir. Dec. 14, 

2015). 

Animal rights groups have been successful thus far 

in their fight against Idaho’s “ag-gag” law.  IDAHO CODE 

§ 18-7042 punishes anyone who gains access to or 

employment with an agricultural production facility by 

force, threat, misrepresentation, or trespass, and secretly 

records agricultural production, with up to a year in prison, 

a fine of up to $5,000, or both.  Thus, a journalist or 

activist who takes a tour of, or obtains employment with, 

an agricultural facility, without disclosing his or her 

affiliations and in order to conduct an undercover 

investigation, could be culpable under the law.  So would 

an employee who films abuse or safety violations without 

the employer’s consent.  Idaho Governor C.L. “Butch” 

Otter signed the measure into law on February 28, 2014. A 

little more than two weeks later, the Animal Legal Defense 

Fund, PETA, ACLU of Idaho, Center for Food Safety, and 

several other organizations and individuals filed suit 

against Governor Otter and Idaho Attorney General 

Lawrence Wasden, arguing that the new law violates the 

U.S. Constitution—namely, the First and Fourteenth 

Amendments and the Supremacy Clause.  Complaint ¶ 1.  

Among the specific legal arguments against the law were: 

(1) the definition of “agricultural production” is overbroad 
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and therefore the statute covers a substantial amount of 

speech protected by the First Amendment; (2) the statute 

discriminates against speech based on its content and 

viewpoint in violation of the First Amendment; (3) it 

violates the Equal Protection Clause of the Fourteenth 

Amendment because it targets unpopular groups and has 

no rational basis; and (4) it is preempted by certain federal 

laws.  Id. ¶ 21. 

On August 3, 2015, the federal district court 

granted summary judgment in favor of the plaintiffs, 

finding the law unconstitutional.  In particular, the court 

found that the law is a content- and viewpoint-based 

restriction on speech that violates the First Amendment.  

The court also held that the law violates the Equal 

Protection Clause, finding that the law was motivated by 

animus against animal welfare groups and that the law 

impinges on free speech. 

In its analysis, the court described the nature and 

effect of the law in question: 

[Section] 18-7042 seeks to limit and punish those 

who speak out on topics relating to the agricultural 

industry, striking at the heart of important First 

Amendment values.  The effect of the statute will 

be to suppress speech by undercover investigators 

and whistleblowers concerning topics of great 

public importance: the safety of the public food 

supply, the safety of agricultural workers, the 

treatment and health of farm animals, and the 

impact of business activities on the environment. 

118 F. Supp. 3d at 1201.   

The court held that such limitations do not survive 

strict scrutiny review.  The court noted that laws against 

trespass, fraud, theft, and defamation already exist to serve 

the property and privacy interests that the State purports to 

protect with this law, and those laws can do so without 

violating free-speech rights.  The court explained that “the 
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most likely harm that would stem from an undercover 

investigator using deception to gain access to an 

agricultural facility would arise, say, from the publication 

of a story about the facility, and not the misrepresentation 

made to gain access to the facility.”  Id. at 1204.  The State 

appealed, and the Ninth Circuit heard oral argument on 

May 12, 2017 (panel consisting of Judges McKeown, 

Tallman, and Bea). 

The District of Columbia’s Wiretap Statute 

See supra § I.C.1. 

Florida’s Wiretap Statute 

• McDonough v. Fernandez-Rundle, 862 F.3d 1314 (11th 

Cir. 2017).  

After McDonough complained about the reckless 

driving of a Homestead police officer, McDonough was 

arrested several times and filed complaints with the police 

department.  The police chief convened a meeting which 

McDonough and a friend, as well as another police officer, 

attended.  Neither confidentiality nor any other ground rule 

was ever mentioned in connection with the meeting, and 

McDonough recorded the meeting on his cell phone 

camera after placing his cell phone in plain view on the 

police chief’s desk. 

After the meeting, McDonough and the police 

chief disagreed about what documents concerning the 

arresting officer McDonough had turned over at the 

meeting.  To prove his side of the story, McDonough 

posted audio and video of the meeting on YouTube.  

McDonough then received a letter from the district 

attorney “threatening him with arrest and felony 

prosecution under § 934.03-71” of the Florida Security of 

Communications Act.  862 F.3d at 1317. 

Acting pro se, McDonough sued under 42. U.S.C. 

§ 1983, alleging violations of his First Amendment rights.  
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The district court granted the State’s motion for summary 

judgment and denied McDonough’s motion.  The district 

court assumed that the Florida wiretap statue applied to 

McDonough’s recording and then, using nonpublic forum 

principles, held that the statute’s application to 

McDonough was constitutional because it was “reasonable 

and viewpoint neutral.”  Id. at 1318. 

A divided Eleventh Circuit panel reversed.  

Writing for the majority, Judge Barrington Parker, sitting 

by designation, held that the statute did not apply in these 

circumstances:  the conversation at the meeting was not 

“oral communication” within the statutory definition – 

neither police officer in the meeting had “exhibited” any 

expectation that the communications were not subject to 

interception, the meeting also was “a public meeting” 

(exempt from the statute), and the meeting participants 

could not have had any reasonable expectation of privacy.  

Id. at 1319-20.  The majority did not address the 

constitutional question.  Id. at 1316.  In dissent, Judge 

Carnes suggested that he disagreed with the majority’s 

statutory analysis and wrote that he would have reached 

the constitutional question.  Id. at 1322. 

Massachusetts’s Wiretap Statute 

A Massachusetts federal judge issued two 

decisions concerning separate constitutional challenges to 

the state’s wiretapping statute in March 2017. The statute, 

G.L. ch. 272, § 99, establishes civil and criminal penalties 

for the “interception of any wire or oral communication,” 

regardless of whether the speakers have a reasonable 

expectation of privacy. The recent decisions call into 

question the constitutionality of the law as applied to secret 

recordings of police officers in public places, but reaffirm 

the law’s applicability to secret recordings of private 

persons made without their consent.  

• Martin v. Evans, -- F. Supp. 3d --, 2017 WL 1015000 (D. 

Mass. Mar. 13, 2017) (Saris, C.J.) 
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Civil rights activists brought an as-applied 

challenge to the Massachusetts wiretap statute under 42 

U.S.C. § 1983 and the First and Fourteenth Amendments. 

The plaintiffs claimed the law was unconstitutional as 

applied to people who secretly recorded the police in the 

public performance of their duties. The complaint alleged 

that secretly recording the officers was necessary because 

the plaintiffs feared that openly recording the officers 

would provoke a hostile response, as had happened in the 

past. 

The court denied defendants’ motion to dismiss, 

rejecting defendants’ claims that plaintiffs lacked standing 

and that the court should abstain and holding that plaintiffs 

had adequately alleged a First Amendment claim and a 

claim for municipal liability.  On the First Amendment 

analysis, the court relied heavily on Glik v. Cunniffe, 655 

F.3d 78 (1st Cir. 2011), in holding that newsgathering 

activities, especially those concerning government 

officials, are subject to First Amendment protection.  The 

court further held that the statute was a content-neutral 

restriction on speech, subject to intermediate scrutiny – the 

law must be narrowly tailored to serve a significant 

government interest. Since the government “does not have 

a significant interest in protecting the privacy of law 

enforcement officials discharging their duties in a public 

place,” the court held that plaintiffs had adequately stated a 

claim that the statute was unconstitutional as applied to the 

secret recording of police made under the alleged 

circumstances.  2017 WL 1015000, at *8. 

• Project Veritas Action Fund v. Conley, -- F. Supp. 3d --, 

2017 WL 1100423 (D. Mass. Mar. 23, 2017) (Saris, C.J.). 

The plaintiff in Project Veritas is an advocacy 

organization that regularly recorded and intercepted oral 

communications of persons without their knowledge or 

consent. The plaintiff brought both facial and as-applied 

challenges to the Massachusetts wiretap statute in order to 

pursue undercover operations involving both government 

officials, including police officers (in public and non-
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public settings), and landlords who took advantage of 

housing shortages by providing unsafe housing to students.  

Defendant (the Suffolk County District Attorney) 

moved to dismiss, which motion the court granted in part 

and denied in part (only as to some standing arguments).  

The court dismissed all of plaintiff’s claims without 

prejudice to amendment. The court dismissed the 

plaintiff’s claims involving the investigations of the 

trustworthiness and accountability of government officials 

because the allegations were too vague to establish 

standing for a pre-enforcement challenge to the statute. 

However, the court held that the plaintiff’s allegations of a 

specific intent to investigate “scofflaw” landlords were 

sufficient to establish a “credible threat of enforcement” 

and therefore standing.  2017 WL 1100423, at *3. 

As in Martin, the court applied intermediate 

scrutiny.  Here, the court held that the government had a 

significant interest in protecting the “conversational 

privacy” of its citizens.  Id. at *4.  Accordingly, the court 

rejected the plaintiff’s argument that it had a constitutional 

right to secretly record private conversations of people 

speaking in public places where there is no reasonable 

expectation of privacy. It held that, “[t]hese types of 

conversations are ones where one might expect to be 

overheard, but not recorded or broadcast.”  Id. at *5.  The 

court also dismissed the plaintiff’s facial challenge to the 

statute since a wide range of applications of the statute are 

constitutional.  

D. Trespass 

See Federal and State Law cases, supra §§ I.C.1 and I.C.3. 

E. State Action – § 1983 

See generally State Law cases, supra § I.C.3, and Right to 

Record cases, infra § IV.B. 
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• Anderson v. Larpenter, No. 16-13733, 2017 WL 3064805 

(E.D. La. July 18, 2017) (order denying defendant’s 

motion to dismiss First and Fourth Amendment claims), 

appeal filed, No. 17-30666 (5th Cir. Aug. 17, 2017). 

Jennifer Anderson created a blog (Exposedat) and 

a pseudonymic Facebook profile on which she wrote about 

and “question[ed] the closely intertwined business and 

personal relationships between public officials in 

Terrebonne Parish” and certain awards of public insurance 

contracts.  2017 WL 3064805, at *1.  She supported her 

claims of a close business relationship between Parish 

Sheriff Larpenter and Levee and Conservation District 

Board President Alford (who employed the Sheriff’s wife 

at his insurance agency) with court records and other 

public documents. 

Alford called Larpenter about the social media 

posts, and Larpenter, in turn, ordered one of his detectives 

to investigate.  After the detective traced the social media 

accounts to Anderson, the Sheriff directed the detective to 

obtain a search warrant for Anderson’s home.  The 

detective listed the offense committed as “criminal 

defamation” in violation of Louisiana Revised Statute 

§ 14.47.  A state judge issued the search warrant, and the 

detective executed it, seizing all laptops, computers, and 

phones in Anderson’s home. 

Anderson successfully challenged the issuance of 

the search warrant on appeal.  The Louisiana Court of 

Appeal noted that the criminal defamation statute at issue 

had long been declared unconstitutional by both the United 

States Supreme Court and the Louisiana Supreme Court as 

applied to speech about public officials, public figures, and 

private individuals engaged in public affairs.  Since Alford 

was a public official, the court of appeal reasoned, “the 

search warrant lack[ed] probable cause because the 

conduct complained of is not a criminally actionable 

offense.”  Terrebonne Parish Sheriff’s Office v. Anderson, 

No. 2016 KW 1093 (La. Ct. App. Aug. 25, 2016). 
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Anderson and her husband then sued Sheriff 

Larpenter under 42 U.S.C. § 1983 for Fourth and First 

Amendment violations.  On Larpenter’s motion to dismiss, 

the federal district court, following and expanding on the 

reasoning of the court of appeal, held that plaintiffs had 

easily stated claims under both the Fourth and First 

Amendments and that Larpenter was not entitled to 

qualified immunity.  Larpenter’s actions were not 

objectively reasonable in light of clearly established law. 

F. Consent Exceeded 

No recent developments. 

G. Information Obtained by Use of False Pretenses 

See Federal and State law cases, supra §§ I.C.1 and I.C.3. 

H. Conversion and Allegations of Illegally Obtained 

Information 

• Dahlstrom v. Sun-Times Media, LLC, 777 F.3d 937 (7th 

Cir.), cert. denied, 136 S. Ct. 689 (2015). 

After the denial of cert. and remand from the 

Seventh Circuit, the case is proceeding in the district 

court.  In a September 29, 2016, decision on the plaintiffs’ 

motion for judgment on the pleadings and to dismiss the 

Sun-Times’ affirmative defenses, the district court left 

open the possibility that the newspaper might have a First 

Amendment defense to obtaining the plaintiffs’ personal 

information from DMV records if the line-up photos of 

them were being withheld by the government at the time.  

See Dahlstrom v. Sun-Times Media, LLC, Case No. 12 C 

658, 2016 WL 5477889, at *3 (N.D. Ill. Sept. 29, 2016).  

The district court held that such circumstances might alter 

the balancing test between individual privacy and public 

interest that the Seventh Circuit’s opinion requires.  Id.  

Meanwhile, courts continue to grapple with issues relating 

to the scope of the Driver’s Privacy Protection Act, 18 

U.S.C. §§ 2721 et seq., particularly its application to 
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information not originally sourced from records in the 

DMV’s possession.  A split currently exists among district 

courts regarding whether the DPPA applies to information 

obtained from a state-issued driver’s license, as opposed 

from records within the possession of the DMV.  See, e.g., 

Pavone v. Law Offices of Anthony Mancini, Ltd., 205 F. 

Supp. 3d 961, 966 (N.D. Ill. 2016) (“[I]nformation 

obtained from a driver’s license is information obtained 

from a motor vehicle record; the Court rejects 

[defendant]’s contrary argument.”); but see Chamber of 

Commerce v. City of Seattle, -- F. Supp. 3d --, 2017 WL 

1233181, at *8 (W.D. Wash. Apr. 4, 2017) (noting split 

and criticizing reasoning of Pavone), appeal filed, No. 17-

35371 (9th Cir. May 3, 2017).  And the Wisconsin Court 

of Appeals held that the DPPA does not apply to 

information originally obtained from another source, even 

if the information is confirmed through the use of DMV 

records.  New Richmond News v. City of New Richmond, 

881 N.W.2d 339, 356 (Wis. Ct. App. 2016)  (“We 

conclude information that is obtained from another source 

and subsequently verified using DMV records is not 

subject to the DPPA, as long as, upon verification, the 

information is not substantively altered to conform to the 

DMV records.”). 

• Pierre-Paul v. ESPN, No. 16-21156-CIV, 2016 WL 

4530884 (S.D. Fla. Aug. 29, 2016) 

New York Giants defensive end Jason Pierre-Paul 

sued ESPN and reporter Adam Schefter after Schefter 

tweeted a copy of the NFL star’s medical chart following a 

July 4 fireworks accident that destroyed part of Pierre-

Paul’s right hand. On August 29, 2016, the district court 

granted in part and denied in part ESPN and Schefter’s 

motion to dismiss.  The court held that Florida’s medical 

privacy law, FLA. STAT. § 456.057, did not apply to the 

actions of reporters like Schefter. But it refused to dismiss 

Pierre-Paul’s claim for invasion of privacy by publication 

of private facts, holding that the football player’s medical 

records may not be a matter of public concern. The court 

further stated that “the circumstances surrounding the 
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obtainment of these medical records are in dispute. If 

Schefter secured [Pierre-Paul]’s records unlawfully, 

Defendants may not be afforded First Amendment 

protections that could otherwise apply in publishing these 

records.”  2016 WL 4530884, at *1. The court did not 

explain what “circumstances” might have made Schefter’s 

receipt of these records “unlawful,” although Pierre-Paul 

had suggested in opposition to Defendants’ motion to 

dismiss that Schefter knew that it was unlawful for his 

source to provide him with the records.  Id. In February 

2017, Pierre-Paul and ESPN reached a settlement, but the 

terms were not disclosed.  

• United States v. Nosal, 828 F.3d 865 (9th Cir. 2016), 

amended and superseded by 844 F.3d 1024 (9th Cir. 

2016), petition for cert. filed (U.S. May 5, 2017) (No. 16-

1344); Facebook, Inc. v. Power Ventures, Inc., 828 F.3d 

1068 (9th Cir. 2016), amended and superseded by 844 

F.3d 1058  (9th Cir. 2016), petition for cert. filed, (U.S. 

Mar. 9, 2017) (No. 16-1105).   

In back-to-back decisions, the Ninth Circuit 

provided some clarity as to what conduct constitutes 

unauthorized access to digital information under the 

Computer Fraud and Abuse Act (“CFAA”), 18 U.S.C. 

§ 1030.  In Nosal, a recruiter left Korn/Ferry International 

to start a new recruiting company, which would compete 

with Korn/Ferry. Upon his departure, Korn/Ferry revoked 

Nosal’s access to its proprietary database of contacts.  

Nevertheless, Nosal and his accomplices obtained access 

to the database through the log-in information of Nosal’s 

former executive assistant, who was still at Korn/Ferry. 

The Ninth Circuit held that this conduct, which the court 

described as “going through the back door” was squarely 

within the CFAA’s prohibition on access “without 

authorization.”  Nosal, 844 F.3d at 1028.  The court was 

careful, however, to note that its holding does not address 

“password sharing” or the mere violation of a website’s 

terms of use.  Id. at 1038.  Judge Reinhardt dissented.  In 

May 2017, Nosal filed his petition for certiorari, which is 

still pending.  
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In Power Ventures, a Ninth Circuit panel 

considered whether a technology company had exceeded 

authorized access to Facebook’s site in connection with its 

collection of user information to build a service that would 

aggregate all of a person’s social networking accounts into 

a single user interface. Rather than use Facebook’s 

developer program, Power Ventures had created a user 

account on Facebook’s site.  Power Ventures then sent 

messages to other users through that account, with 

incentives to join its new service. When Facebook learned 

of this conduct, it sent a cease and desist letter to Power 

Ventures. Despite receiving the letter, Power Ventures 

continued its campaign. The Ninth Circuit held that this 

conduct—after Power Ventures had been expressly 

informed by Facebook that it did not have authorization to 

obtain user information on its site—violated the CFAA. 

The court then summarized its guidance on the issue:  

“First, a defendant can run afoul of the CFAA when he or 

she has no permission to access a computer or when such 

permission has been revoked explicitly. Once permission 

has been revoked, technological gamesmanship or the 

enlisting of a third party to aid in access will not excuse 

liability. Second, a violation of the terms of use of a 

website—without more—cannot be the basis for liability 

under the CFAA.”  Power Ventures, 844 F.3d at 1067.  In 

March 2017, Power Ventures filed its petition for 

certiorari, which is still pending.  

I. Intentional Infliction of Emotional Distress 

• See Bollea v. Gawker, supra § I.B. 

II. CONTRACT-BASED CLAIMS 

A. Tortious Interference with Contract or with Prospective 

Economic Advantage 

No recent developments. 
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B. Breach of Contract or Promise 

1. Releases/Consent to Tape Agreements 

No recent developments. 

2. Promise of Confidentiality 

No recent developments.  

III. LEGISLATION 

A. Legislation Creating Civil Cause of Action and Related 

Litigation 

1. Ag-gag cases – see supra § I.C.3. 

2. Law Enforcement Cameras 

According to the Reporters Committee for 

Freedom of the Press, nearly two dozen states have passed 

legislation regulating access to law enforcement camera 

footage.  See https://www.rcfp.org/bodycams (interactive 

map and list of statutes and regulations).  The National 

Conference on State Legislatures also maintains a 

comprehensive database of body camera laws and legal 

issues.  See www.ncsl.org/research/civil-and-criminal-

justice/body-worn-cameras-interactive-graphic.aspx. 

Most of these laws take a restrictive approach to 

public access, emphasizing the privacy of crime victims 

and the potential to interfere with ongoing criminal 

investigations and prosecutions.  As of August 30, 2017, 

proposed legislation remains pending in California that 

would take a slightly more pro-access approach.  Cal. 

Assembly Bill 748. 

In case developments: 

https://www.rcfp.org/bodycams
http://www.ncsl.org/research/civil-and-criminal-justice/body-worn-cameras-interactive-graphic.aspx
http://www.ncsl.org/research/civil-and-criminal-justice/body-worn-cameras-interactive-graphic.aspx
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• North Jersey Media Grp., Inc. v. Township of Lyndhurst, 

163 A.3d 887 (N.J. 2017). 

In the aftermath of a high-speed chase of a 

reported stolen car, Lyndhurst police shot and killed 

Kashad Alford.  The Record and the South Bergenite 

sought dash-cam footage of the incident and filed suit 

when the Township denied their request.  Writing for a 

unanimous New Jersey Supreme Court, Chief Justice 

Rabner held that the newspapers were entitled to the 

requested dash-cam video under the common law’s 

balancing test, even though the videos were exempt from 

disclosure under the state Open Public Records Act 

because they pertained to a criminal investigation.  “[T]he 

public’s powerful interest in disclosure of that information, 

in the case of a police shooting, eclipses the need for 

confidentiality once the available, principal witnesses to 

the shooting have been interviewed.”  163 A.3d at 892. 

• State ex rel. Cincinnati Enquirer v. Ohio Dep’t of Pub. 

Safety, 71 N.E.3d 258 (Ohio 2016). 

The Ohio Supreme Court also addressed access to 

dash-cam footage under the state’s open records law in the 

past year.  In holding that the Cincinnati Enquirer was 

entitled to all but ninety seconds of more than one hour of 

recordings, the court mandated a case-by-case review to 

ensure the release of all but narrowly-construed 

“investigatory work product.”  With one justice dissenting 

on this point, the court then denied the newspaper’s 

request for attorneys’ fees. 

• Time Warner Cable News NY1 v. New York City Police 

Dep’t, 36 N.Y.S.3d 579 (N.Y. Sup. Ct. 2016), amended by 

and restored to docket for reargument, 2017 WL 1354833, 

2017 N.Y. Slip Op. 30707(U) (N.Y. Sup. Ct. Apr. 7, 

2017).  

A New York-based cable news channel “NY1” 

sued the New York City Police Department and NYPD 

Commissioner William Bratton. NY1 alleged NYPD 
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violated the Freedom of Information Law (“FOIL”) by not 

granting NY1 reporter Courtney Gross’s request for NYPD 

body camera footage and by demanding $36,000 from 

NY1 in exchange for the footage.  

NYPD launched its Body-Worn Camera Pilot 

Program (“BWC Program”) in December 2014 to increase 

transparency, accountability, and protection among its 

officers and the citizens of New York. In April 2015, NY1 

reporter Courtney Gross requested unedited BWC Program 

footage under New York’s FOIL. NYPD denied the 

request for unedited footage, stating that it was “not 

possible to provide [Gross] with unedited video files 

because the recorded videos, which depict interactions 

between police officers, supervisors, and individuals who 

seek assistance from the police or who are the subject of a 

police investigation or inquiry, . . . contain information that 

(i) if disclosed, would constitute an unwarranted invasion 

of the privacy of numerous individuals; (ii) is confidential 

and relates to a criminal investigation; (iii) could endanger 

the life or safety of a person or persons; (iv) constitutes 

non-disclosable intra- or inter-agency communications; (v) 

if disclosed, can impair the security of the NYPD’s 

information technology systems; or (vi) is otherwise 

exempt from disclosure pursuant to statutory law.”  

36 N.Y.S.3d at 585-86.  NYPD offered to provide NY1 

with edited footage, but stated that it would charge NY1 a 

$36,000 fee.  The NYPD’s decision was upheld by an 

administrative appeals officer.   

The New York Supreme Court held that the 

NYPD had cited several potentially applicable substantive 

exemptions to FOIL, thus necessitating a review of the 

footage by the department. The court held that there was a 

fact issue, however, as to how much it would cost the 

NYPD to review the tapes and produce redacted versions. 

The court noted NYPD testimony that such review and 

processing would take thousands of hours, but also noted 

that the NYPD had declined to consider the purchase of 

digital products that could reduce the burden and expense. 

The court stated that it would address this issue at a future 
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hearing on “the NYPD’s current technology, the costs 

associated with procuring software that would make 

performing necessary redactions possible and the extent to 

which that software would decrease the time required to 

perform the redactions.”  Id. at 595.  The court held that 

the costs of such review and processing could not be 

passed on to the requestor. 

In April of 2017, the New York Supreme Court 

granted Time Warner Cable’s motion seeking reargument 

as to whether there is a “burden exemption” to a FOIL 

request. The court held that, as “the NYPD has failed to 

present any basis on which to refuse to disclose those 

videos containing no exempt footage or on which to 

entirely deny the request based on its burden, the NYPD 

must review the videos and make an individual 

determination as to each one prior to the hearing.”  Time 

Warner Cable News NY1 v. New York City Police Dep’t, 

No. 150305/2016, 2017 WL 1354833 (N.Y. Sup. Ct. Apr. 

7, 2017).  The court also permitted both parties to appeal to 

the Appellate Division.  

B. Legislation Creating Criminal Cause of Action and 

Related Litigation 

1. Ag-Gag cases – see supra § I.C.3. 

2. Anti-Paparazzi Laws 

No recent developments. 

IV. MISCELLANEOUS 

A. Drones 

Federal Regulations 

The Federal Aviation Administration has been 

relatively quiet since it implemented sweeping new 

regulations regarding drone use for business purposes over 

a year ago. The FAA has not issued any specific new 
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guidance or regulations relevant to use of drones for 

newsgathering purposes. 

Recently, however, the FAA announced that it will 

soon begin offering “instant authorization” for drone 

flights in controlled airspaces (Low Altitude Authorization 

and Notification Capability) in up to fifty cities.  This 

implementation of “unmanned traffic management” should 

significantly speed up the authorization process for drone 

use around the airports in these cities.  See Al Thomkins, 

Drone journalists get very good news—instant waivers, 

THE POYNTER INST. (July 19, 2017), 

http://www.poynter.org/2017/drone-journalists-get-very-

good-news-instant-waivers/467416. 

Additionally, the FAA’s Advisory Rulemaking 

Committee is due to deliver a recommendation regarding 

remote UAS identification and tracking by September 30, 

2017.  A number of media companies have actively 

participated in this process and have filed comments on 

issues ranging from law enforcement’s access to the 

FAA’s UAS database, any obligation of news 

organizations to retain records of their drone usage, and 

the need to file flight plans with the FAA.  

Federal Drone Registration Regulations 

• Taylor v. Huerta, 856 F.3d 1089 (D.C. Cir. 2017). 

As reported last year, the FAA promulgated 

regulations in December 2015 requiring anyone who uses 

a small unmanned aircraft to register the drone with the 

FAA. See Federal Aviation Administration, Registration 

and Marking Requirements for Small Unmanned Aircraft, 

80 Fed. Reg. 78,593 (Dec. 16, 2015). The regulation was 

immediately challenged in the D.C. Circuit by a hobbyist 

representing himself pro se.  

The D.C. Circuit ruled in favor of Taylor in May 

2017. See 856 F.3d 1093 (“the Registration Rule is 

unlawful to the extent that it applies to model aircraft”). Its 

http://www.poynter.org/2017/drone-journalists-get-very-good-news-instant-waivers/467416
http://www.poynter.org/2017/drone-journalists-get-very-good-news-instant-waivers/467416
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opinion limited invalidation of the registration regulations 

to drones flown for hobbyist purposes. Anyone flying a 

drone for a “business” or non-hobbyist purpose is still 

subject to the registration requirements. Consequently, 

media entities hoping to use drones for newsgathering are 

still subject to the registration requirements. 

Developments in State and Local Laws 

States and municipalities continue to pass laws 

governing the use of drones that affect newsgathering 

activities.  

• City and Municipality Preemption: Numerous states have 

enacted statutes restricting how cities, municipalities, and 

other local governments may regulate drone use. In their 

strongest form, these state laws preempt all local laws, 

typically with a small exception for regulation of drones 

used by the local government. See, e.g., GA. CODE ANN. 

§ 6-1-4; UTAH CODE ANN. § 72-14-103.  Other states 

preempt local laws with a carveout permitting localities to 

regulate drone use in some narrow areas. In Florida, the 

carve out is for privacy and nuisance regulations. See FLA. 

STAT. § 330.41(3)(c).  In Texas, it is for “special events.”  

See TEX. GOV’T CODE § 423.009.  Other states preempt 

only a narrow subject matter relating to drones, such as 

Montana’s statute preempting ordinances about drone use 

in combatting wildfires.  See, e.g., MONT. CODE ANN. § 7-

1-111(19).  

• “Critical Infrastructure Site” Prohibitions: Following a 

cascade of other states, Florida enacted a law prohibiting 

drone use at “critical infrastructure sites,” defined to 

include electrical power, chemical, mining, and 

communications facilities.  FLA. STAT. § 330.41. Other 

states have expanded their existing definitions of “critical 

infrastructure sites.” Texas passed a bill that added oil and 

gas drilling sites, telecommunications infrastructure, and 

concentrated animal feeding operations. See TEX. GOV’T 

CODE § 423.0045(a)(1). The expanded statute prohibits 

use of drones at lower than 400 feet at such facilities, 
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which combined with the FAA’s 400-foot ceiling for drone 

use, bans their use. The trend to protect and broaden, 

“critical infrastructure sites” hampers media entities’ 

ability to collect footage at areas likely to include 

newsworthy events. Texas’s extension of the prohibition to 

include concentrated animal feeding operations is the first 

of its kind, effectively creating an “ag-gag” law applicable 

to drones. 

• “Correctional Facility” Prohibitions: At least two states—

North Carolina and South Dakota—also passed 

prohibitions on drone use near “correctional facilities.”  

See N.C. GEN. STAT. § 15A-300.3; S.D. CODIFIED LAWS 

§ 50-15-3.  These prohibitions are generally intended to 

prevent the delivery of contraband to inmates and 

sometimes grant wardens authority to permit operation of a 

drone with prior approval.  See, e.g., N.C. GEN. STAT. § 

15A-300.3(b)(1). 

• Nuisance and Privacy Regulations: Oregon is considering 

a law prohibiting the use of a drone “over the boundaries 

of privately owned premises in a manner so as to harass or 

unreasonably annoy the owner or occupant of the privately 

owned premises.”  “[H]arass or unreasonably annoy” was 

left undefined, raising potential vagueness challenges that 

have already been seen in the free speech context. South 

Dakota prohibited “intentionally us[ing] a drone to 

photograph, record, or otherwise observe another person in 

a private place where the person has a reasonable 

expectation of privacy.”  S.D. CODIFIED LAWS § 22-21-

1(3).  

Are State Laws Preempted by Federal Laws? 

While many states have begun preempting local 

ordinances, the larger question is to what extent even state 

governments have authority to regulate drone use in light 

of federal laws. Whether and to what extent federal law 

preempts state law will likely be a major issue litigated 

over drones in the coming years. 
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Preemption can generally occur in one of two 

ways: conflict preemption or field preemption. Conflict 

preemption occurs whenever a state law conflicts with a 

federal law. Field preemption invalidates all state laws in a 

particular field, even if the state law is consistent with 

federal law. Conflict preemption will undoubtedly occur, 

but will have to be decided largely on a statute-by-statute 

basis. Field preemption, however, has the potential to 

invalidate every state law passed governing where, when, 

or how drones may be flown.  

The FAA Believes Federal Law Preempts Some State 

Laws 

As reported last year, the FAA has taken the 

position that federal law preempts all state or local 

ordinances about the “operation or flight of aircraft.” See 

Federal Aviation Administration, State and Local 

Regulation of Unmanned Aircraft Systems (Dec. 17, 

2015), 

https://www.faa.gov/uas/resources/uas_regulations_policy/

media/UAS_Fact_Sheet_Final.pdf. However, the FAA has 

qualified its position to affirm that not all state laws 

regarding drones are preempted. For example, the FAA 

believes that state restrictions on how law enforcement 

may use drones in investigations or how prohibitions may 

be imposed on the use of drones in hunting or fishing are 

permissible. Notably, it also took the position that states 

may limit drone use for purposes of “voyeurism,” 

indicating that it may not oppose many of the privacy laws 

enacted to counter drone use. Whether a state law is 

preempted may, then, turn on whether it prohibits flights 

completely or instead prohibits a manner of use. 

Regardless of the FAA’s position, courts will soon 

have to weigh in on whether and to what extent federal law 

preempts state and local laws.  

• Boggs v. Merideth, No. 3:16-cv-6-DJH (W.D. Ky. 

Mar. 21, 2017) (order dismissing case for lack of subject 

matter jurisdiction). 

https://www.faa.gov/uas/resources/uas_regulations_policy/media/UAS_Fact_Sheet_Final.pdf
https://www.faa.gov/uas/resources/uas_regulations_policy/media/UAS_Fact_Sheet_Final.pdf
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Last year, the Boggs v. Merideth case was poised 

to answer the question of preemption. The plaintiff brought 

a trespass to chattels claim, alleging that his neighbor shot 

down his drone when the plaintiff flew it over the 

neighbor’s property. The neighbor was previously 

criminally charged, but a Kentucky state court judge 

dismissed the charges, stating that the neighbor had a right 

to shoot down the drone over his own property under state 

law. The plaintiff asked the federal court to conclude that 

FAA regulations preempt any state law right to shoot down 

a drone and to find the defendant civilly liable. 

Ultimately, the District Court dismissed the case 

for lack of subject matter jurisdiction. Because the 

complaint hinged primarily on an interpretation of 

Kentucky state law, the court concluded there was no 

federal question jurisdiction. The court did not address the 

preemption question. 

• Singer v. City of Newton, No. 1:17-cv-10071-WGY (D. 

Mass. filed Jan. 17, 2017). 

Another case has since been filed squarely raising 

the preemption issue, and this time without the 

jurisdictional wrinkles. In Singer v. City of Newton, a pro 

se plaintiff has challenged a city ordinance that prohibits 

(a) flying a drone lower than 400 feet over private property 

without the owner’s permission and (b) over city property 

without the city’s approval. The plaintiff argues that 

banning flight below 400 feet conflicts with FAA 

regulations expressly permitting flight below that range, 

and that the ordinance is impliedly preempted. The parties 

have filed cross-motions for summary judgment on the 

issue of preemption, which were still pending at the time 

this article went to press. 

B. Photojournalists and The Right to Record  

1. Legislation 

  No recent developments.  
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2. Recent Cases on the Right to Record 

• Buehler v. City of Austin, 824 F.3d 548 (5th Cir. 2016), 

cert. denied, 137 S. Ct. 1579 (2017). 

On multiple occasions, Antonio Buehler was 

arrested by police in Austin, Texas, while filming them 

performing official duties in public. The police claimed 

that he was interfering with their discharge of duties and 

refusing to obey their lawful orders. Buehler sued the 

police for Section 1983 claims, based on the alleged 

violation of his constitutional rights, including his First 

Amendment rights. The district court held that Buehler’s 

First Amendment right to record the police was clearly 

established at the time of his arrests. It dismissed his 

Section 1983 claims, however, on the grounds that the 

lawfulness of the arrests had been established by 

subsequent grand jury indictments. Under Fifth Circuit 

law, the grand jury’s actions functioned as an “independent 

intermediary” that insulated the officers from liability for 

unlawful arrest.  See Buehler v. City of Austin, No. A–13–

CV–1100–ML, 2015 WL 737031, at *11-12 (W.D. Tex. 

Feb. 20, 2015). 

On appeal, the Fifth Circuit rejected Buehler’s 

argument that its “independent intermediary” cases should 

be overruled, despite acknowledging that the doctrine was 

in “varying degrees of tension” with cases in other circuits. 

Buehler v. City of Austin, 824 F.3d at 554.  The court also 

rejected Buehler’s reliance on the doctrine’s “taint” 

exception, holding that Buehler had failed to show that the 

defendants’ actions had tainted the grand juries’ decisions 

to indict him.  Id. at 556.  The Fifth Circuit noted that the 

grand juries had heard evidence from multiple sources, 

including persons who supported Buehler’s version of 

events, before making their decisions.  Id. In April 2017, 

the Supreme Court denied Buehler’s petition for certiorari. 
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• Buehler v. City of Austin, No. 1:17-cv-00724 (W.D. Tex. 

filed Aug. 2, 2017). 

Not to be deterred by the denial of his petition for 

certiorari, Buehler filed a new federal civil rights lawsuit 

against The City of Austin and multiple police officers on 

August 2, 2017.  Buehler alleges violations of his First 

Amendment right to record police in public, retaliation for 

the exercise of his First Amendment rights, wrongful 

arrest, and use of excessive force – all stemming from 

arrests that took place between August 2012 and August 

2015. 

• Akins v. Knight, 863 F.3d 1084 (8th Cir. 2017). 

Matthew Akins, the founder of Citizens for Justice 

(a purported police watchdog group), filed a Section 1983 

suit against Boone County, Missouri, several prosecutors, 

the City of Columbia, Missouri, and a number of police 

officers.  He complained of wide-ranging police 

misconduct, including “ordering him to stop filming the 

filing of a citizen complaint in the [police department] 

lobby.”  863 F.3d at 1085-86.  The district court granted 

the City’s motion for summary judgment on this retaliation 

claim, holding only that Akins “has no constitutional right 

to videotape any public proceedings he wishes to.”  Akins 

v. City of Columbia, No. 2:15-cv-04096-NKL, 2016 WL 

4126549, at *17 (W.D. Mo. Aug. 2, 2016).  In a brief per 

curiam opinion, the Eighth Circuit affirmed without 

additional analysis. 

• Fields v. City of Philadelphia, 862 F.3d 353 (3d Cir. 2017).  

In September 2013, Richard Fields was searched, 

detained, and received a citation after photographing 

officers outside of a house party. Fields brought a 

Section 1983 action seeking damages for constitutional 

injuries inflicted by the City of Philadelphia and the 

individual police officers involved in the incident. 

Specifically, Fields alleged violations of his Fourth 

Amendment rights against unreasonable search and seizure 
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and a retaliation claim in violation of his First Amendment 

rights to “observe and record” police activity. Nearly one 

year earlier, Amanda Geraci was restrained by a police 

officer as she attempted to record a police arrest at a public 

protest. Geraci was a self-described “legal observer” who 

recorded police and civilian interactions. Geraci also 

pursued a Section 1983 action, alleging similar violations 

of her First and Fourth Amendment rights. After the cases 

were consolidated, the defendant officers moved for 

summary judgment. 

Defendants’ motion for summary judgment with 

respect to the First Amendment allegations was granted.  

The trial court determined Fields and Geraci failed to 

submit evidence that their documentation of police activity 

constituted “expressive conduct,” as required to support a 

First Amendment retaliation claim. The court found that 

neither plaintiff’s actions could be construed as expressing 

a belief or criticism of police activity.  Similarly, the court 

refused to expand the First Amendment definition of 

“expressive conduct” to include “observing and 

recording.”   

Plaintiffs appealed in March 2016.  On July 7, 

2017, a divided Third Circuit panel affirmed the dismissal 

of plaintiffs’ claims against the individual police officers, 

but on very different grounds.  In a ringing endorsement of 

the right to record police officers in the public discharge of 

their duties, the court reversed the district court’s 

determination that plaintiffs’ conduct was not protected by 

the First Amendment.  Nevertheless, the majority found 

that the right to record was not clearly established in 2012-

13 when the incidents took place and held that the officers 

were entitled to qualified immunity.  862 F.3d at 361-62.  

In dissent, Judge Nygaard would have found the right to 

record was clearly established.  Id. at 365.  The court 

remanded the claim against the City to the trial court for 

further proceedings.   
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• Turner v. Lieutenant Driver, 848 F.3d 678 (5th Cir. 2017).   

Phillip Turner was arrested while filming a Fort 

Worth police station from a public sidewalk.  He brought a 

Section 1983 action against the arresting officers, alleging 

violations of his First and Fourth Amendment rights.  On 

the First Amendment claim, the district court granted the 

officers’ motion to dismiss on qualified immunity grounds. 

The Fifth Circuit affirmed, but the panel majority held, as 

a separate matter, that “First Amendment principles, 

controlling authority, and persuasive precedent 

demonstrate that a First Amendment right to record the 

police does exist, subject only to reasonable time, place, 

and manner restrictions.”  848 F.3d at 687-88.  In dissent, 

Judge Clement criticized the majority’s latter holding. 

• Smith v. Baltimore City Police Dep’t, 840 F.3d 193 (4th 

Cir. 2016). 

Makia Smith sued the Baltimore Police 

Department and several officers after she was arrested 

while filming police officers arresting a juvenile.  She 

alleged violations of her First Amendment rights, among 

many other claims.  After the district court granted a 

partial defense summary judgment, the claims against the 

individual officers went to trial.  At trial, the court 

admitted evidence of Smith’s three prior arrests (none of 

which resulted in a conviction), over objection, and the 

jury returned a defense verdict.  The Fourth Circuit 

reversed, holding that the admission of prior arrest 

evidence was harmful error, and remanded for a new trial. 

• Holmes v. City of New York, No. 14 CV 05253-LTS, 2016 

WL 915332 (S.D.N.Y. Mar. 4, 2016). 

Holmes, a self-described documentarian and active 

participant in the 2011 Occupy Wall Street protests, sued 

the City and several police officers for multiple 

Section 1983 violations after she was arrested while 

filming the arrest of another protester. On March 4, 2016, 

the court granted defendants’ motion to dismiss in part (to 



34 

 

 

the extent Holmes’ claims were based on theories of 

malicious prosecution, assault, and battery). In February 

2017, the court denied Holmes’s motion for 

reconsideration.  See Holmes v. City of New York, No. 14 

CV 5253-LTS-RLE, 2017 WL 519250 (S.D.N.Y. Feb. 8, 

2017). 

• Nicholas v. Bratton, No. 15-CV-9592 (JPO), 2017 WL 

766905 (S.D.N.Y. Feb. 27, 2017).   

The plaintiff, a freelance photojournalist, sued the 

City of New York as well as individual New York City 

police officers, alleging violations of his First and 

Fourteenth Amendment rights after his press credentials 

were allegedly removed without due process and in 

retaliation for his criticism of the NYPD. The plaintiff 

moved for a preliminary injunction requiring the 

defendants to return his press credentials. The court denied 

the motion, finding that “press access may be curtailed 

where there is a compelling reason—or perhaps simply a 

rational basis—for the restriction.”  Nicholas v. Bratton, 

No. 15-CV-9592 (JPO), 2016 WL 3093997, at *3 

(S.D.N.Y. June 1, 2016).  The court held such a 

compelling reason existed as the plaintiff was taking 

photographs in a “frozen zone” (an area designated off-

limits by the NYPD) during an ongoing emergency. In 

July 2016, the plaintiff filed an amended complaint, and 

the defendants moved to dismiss for lack of subject matter 

jurisdiction. The motion to dismiss was denied in February 

2017.  See Nicholas v. Bratton, No. 15-CV-9592 (JPO), 

2017 WL 766905 (S.D.N.Y. Feb. 27, 2017). The court 

then granted in part and denied in part the plaintiff’s 

motion for leave to file an amended complaint adding 

Deputy Commissioner Eugene Whyte as a defendant and a 

party.  See Nicholas v. City of New York, No. 15-CV-9592 

(JPO), 2017 WL 2537293 (S.D.N.Y. June 12, 2017).  

C. National Security  

National security concerns have continued to drive 

the focus on government investigations of leaks and 
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leakers and their press contacts. While the Obama 

administration initiated eight leak investigations (that were 

known to the public), more than all previous 

administrations combined, new Attorney General Sessions 

announced in late August 2017 that the Trump 

administration had already “tripled” the number of leak 

investigations. It is currently unclear exactly what impact 

this new emphasis on leaks and leakers will have on the 

Department of Justice guidelines concerning grand jury 

subpoenas to members of the media.  See U.S. Attorney’s 

Manual 9-13.400. 

In case developments: 

• United States v. Winner, No. 1:17-cr-00034-JRH-BKE-1 

(S.D. Ga. filed June 3, 2017).  

In early June, 2017, Reality Winner, a former Air 

Force member and NSA contract worker with top-security 

clearance, was arrested and charged with violating the 

Espionage Act. The government charges that Winner 

provided information to The Intercept in connection with 

its publication of a government report about alleged 

Russian hacking and interference in the 2016 elections. 

Winner’s request for bail was denied, and in July 2017, 

there were reports that the government and Winner's 

lawyers had not been able to work out an agreed protective 

order concerning the classified information at issue in the 

case. Winner’s case has sparked a lively, ongoing debate 

among the press about the administration’s desire to 

prosecute and punish leakers and about the precautions the 

media should take in receiving and reporting on leaked 

information. 

• United States v. Sterling, 860 F.3d 233 (4th Cir. 2017). 

James Sterling, a former CIA officer, was 

convicted on several counts of violating the Espionage Act 

and obstruction of justice, for allegedly passing on 

information about the CIA’s efforts to thwart the Iranians’ 

development of nuclear weapons to then-New York Times 
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reporter James Risen. The Fourth Circuit affirmed all but 

one of the convictions, holding that the government had 

failed to prove that the conduct underlying one of the 

charges took place in the Eastern District of Virginia. But 

the court held that vacating the one conviction did not 

require adjusting the 3 1/2 year sentence that Sterling had 

received. Concurring in part and dissenting in part, Judge 

Traxler would have affirmed all of Sterling’s convictions. 

• Anderson v. Carter, 802 F.3d 4 (D.C. Cir. 2015), cert. 

denied, 137 S. Ct. 65 (2016). 

The plaintiff, a freelance journalist with The 

Washington Times, became an embedded journalist with 

U.S. military forces in Afghanistan. Pursuant to his 

international work, he signed and agreed to the terms of a 

Media Accommodation and Ground Rules Agreement 

(MGR). During his first week in Afghanistan, the plaintiff 

witnessed and recorded a controversial shooting in which 

several American soldiers and civilian weapons trainers 

were wounded or killed. Prior to the story’s publication in 

The Washington Times, military officials terminated his 

embedded journalist status, citing violation of the MGR. 

The plaintiff filed suit, seeking declaratory and 

injunctive relief regarding, inter alia, alleged violations of 

the First Amendment. The defendants filed a motion to 

dismiss, which was subsequently granted by the district 

court. The Court of Appeals for the D.C. Circuit affirmed, 

holding that the plaintiff’s actions were “barred by the 

sovereign immunity of the United States.”  802 F.3d at 8. 

The plaintiff filed a petition for writ of certiorari in May 

2016, which was subsequently denied in October 2016.  

• The Resurgence of WikiLeaks 

Julian Assange has continued to prove that not 

everyone gets just fifteen minutes of fame, as he grabbed 

the spotlight again several times during the past year. 
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In the month before last year’s PLI program, of 

course, Wikileaks published additional emails relating to 

the presidential campaign - those of Hillary Clinton’s 

campaign advisor, John Podesta. 

And in March 2017, Wikileaks released 

approximately 8,000 documents detailing the CIA’s cyber-

operations, including use of hacking codes, malware, and 

viruses. Casey Carmody, WikiLeaks Publishes Documents 

Revealing CIA Hacking Tools, Faces Government 

Blowback at 16-21, The Silha Bulletin (Winter/Spring 

2017), 

https://conservancy.umn.edu/bitstream/handle/11299/1885

37/2017%20WinterSpring%20to%20printer%20and%20di

gital%20conservency.pdf?sequence=1&isAllowed=y. 

While the CIA declined to confirm the authenticity of the 

released documents, this disclosure brought renewed calls 

by various government officials for the arrest and 

prosecution of Assange, who remains in the Ecuadorean 

Embassy in London. Thus far, however, no charges have 

been brought against Assange—at least as far as the 

general public knows. 

Two other Wikileaks releases during the past year 

bear mention. In July, Wikileaks released documents 

purporting to show that journalist Kurt Eichenwald 

attempted to boost his book sales by writing positive, 

pseudonymous reviews. At the other end of the spectrum, 

in the same month, Wikileaks released over 20,000 emails 

stolen from French President Macron’s election campaign. 

This marked the second time that Macron’s campaign 

organization had been hacked. 

And in a related development, President Obama 

commuted Chelsea Manning’s 35-year sentence, 

effectively reducing it to about 7 1/2 years. 

D. Political, Campaign, and Election Coverage 

At least weekly controversy has marked the 

press’s efforts to cover the new administration, Congress, 

https://conservancy.umn.edu/bitstream/handle/11299/188537/2017%20WinterSpring%20to%20printer%20and%20digital%20conservency.pdf?sequence=1&isAllowed=y
https://conservancy.umn.edu/bitstream/handle/11299/188537/2017%20WinterSpring%20to%20printer%20and%20digital%20conservency.pdf?sequence=1&isAllowed=y
https://conservancy.umn.edu/bitstream/handle/11299/188537/2017%20WinterSpring%20to%20printer%20and%20digital%20conservency.pdf?sequence=1&isAllowed=y
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and other governmental branches. The past year has seen a 

dearth of Presidential press conferences (but not tweets), 

audio-only White House briefings, concealment of the 

President’s schedule and White House visitor logs, a 

request by Capitol Hill police to journalists to delete 

photos taken during a protest concerning the Obamacare 

debate, and restricted numbers of journalists 

accompanying government officials on overseas trips, to 

name a few of these flashpoints. 

Equally serious is the rash of arrests and even a 

physical assault directed against members of the media. 

Felony rioting charges were brought against six journalists 

covering the January 20th Inauguration Day protests in 

Washington, D.C. Charges against at least four of those 

journalists were dropped within a month. Another reporter 

was arrested at the West Virginia State Capitol for 

persisting in asking Health & Human Services Secretary 

Tom Price a question about domestic violence and the 

Affordable Care Act.  

Most recently, now-Montana Congressman Greg 

Gianforte was charged with assaulting Guardian reporter 

Ben Jacobs at a campaign event just before the special 

election that Gianforte won. With the altercation caught on 

audio and confirmed by eyewitnesses, Gianforte pled 

guilty to a charge of misdemeanor assault and received a 

six-month deferred sentence; he was also sentenced to 

forty hours of community service, twenty hours of anger 

management classes, and a $300 fine. It was reported that 

Gianforte, a tech executive, also agreed to donate $50,000 

to the Committee to Protect Journalists and issued a formal 

apology to Jacobs as part of a civil settlement. 

 

 


