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Businesses operating entirely 

outside of the U.S. might 

assume—at their peril—that 

they are beyond the reach of pri-

vate antitrust claims brought in U.S. 

courts. But if those companies are 

engaged in trade with U.S. compa-

nies or in trade that has an effect 

on U.S. markets, and their business 

practices have the specter of anti-

competitive conduct, they risk being 

hauled into U.S. court to answer 

allegations of antitrust violations. 

These violations are subject to treble 

damages.

The U.S. Court of Appeals for the 

Second Circuit recently drew one 

boundary to antitrust liability for 

foreign businesses in a narrow set 

of circumstances where the anti-

competitive conduct was mandated 

by foreign law. This decision makes 

clear that international comity is an 

important defense from substantial 

U.S. antitrust liability for companies 

operating in countries with highly 

regulated or state-controlled indus-

tries that export to the U.S.

Relying on the principle of inter-

national comity, the Second Cir-

cuit held that the trial court below 

“abused its discretion” when it did 

not abstain from exercising jurisdic-

tion over a case in which Chinese 

companies engaged in business 

practices in China that were man-

dated by Chinese law, but conflicted 

with U.S. antitrust regulations. 

As a result, the Second Circuit, in 

September, overturned a $147 mil-

lion trial judgment. 

Comity Defense Rejected

The two defendants in In re Vita-

min C Antitrust Litigation were a 

Chinese vitamin C manufacturer 

and its Chinese parent holding 

company. The plaintiffs, U.S. pur-

chasers of vitamin C, alleged the 

defendants participated in a car-

tel to fix the supply and price of 

vitamin C. 

Early in the case, the defen-

dants conceded that they colluded 

with other Chinese manufacturers 

to set prices and limit supplies for 

export, but argued that their con-

duct was required by the Chinese 

government as part of export and 

industrial policies set by the China 

Chamber of Commerce of Medi-

cines & Health Products Importers 

& Exporters and the Ministry of 

Commerce. 

A Dose of ‘Vitamin C’ Boosts International Comity
Heeding foreign mandates while conducting business abroad may stave off U.S. antitrust allegations.
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Put s imply,  the defendants 

argued they were unable to comply 

with both the Chinese regulations 

and U.S. antitrust laws. The defen-

dants contended that under the 

principles of international comity, 

the district court was required 

to  decline jurisdiction and dismiss 

the case. 

Notably, the ministry, in the first-

ever amicus curiae brief submitted 

by a Chinese government entity, 

confirmed the defendants’ inter-

pretation of Chinese law. The min-

istry represented that all vitamin 

C exports out of China at the time 

of the allegations were required 

by law to comply with price and 

quantity limits coordinated by the 

manufacturers.  

The district court rejected the 

defendants’ argument, raised in a 

motion to dismiss, and, later denied 

summary judgment. The court 

relied on its own interpretation of 

Chinese law to conclude the man-

ufacturers were not compelled to 

collude. 

The defendants lost at trial, 

resulting in a $147 million damages 

judgment and an injunction against 

future anti-competitive behavior. 

Dismissal ORDERED

On appeal, the Second Circuit 

reversed the district court’s denial of 

the defendants’ motion to dismiss. 

The reversal focused on whether 

Chinese and American laws con-

flicted, such that the defendants 

could not comply with both. 

First, the court made clear that, 

in most cases, where a foreign gov-

ernment takes a position in Ameri-

can court about its own laws, the 

American court should defer to that 

interpretation. 

Second, relying on the Chinese 

government’s representation that 

its laws required the collusive activ-

ity at issue, the appellate panel 

concluded the Chinese defendants 

could not possibly comply with both 

Chinese export and industrial rules 

and U.S. antitrust laws. 

Crucial to the appeals court’s 

decision to reverse were holdings 

regarding comity factors, includ-

ing: (1) complying with conflicting 

legal regimes was untenable; (2) all 

relevant conduct occurred in China; 

(3) alternative relief might be avail-

able to the plaintiffs through the 

World Trade Organization; (4) the 

case strained U.S.-China relations; 

and (5) an American court would 

not enforce an analogous Chinese 

judgment. 

Given the conflict laws, and these 

key factors, the court reversed and 

remanded with instructions to dis-

miss the case with prejudice. 

The Second Circuit later denied 

the plaintiffs’ motion for reconsid-

eration en banc. (The plaintiffs have 

not filed a petition for certiorari, it 

appears, as of the time of publica-

tion of this piece.) 

Comity Defense Scope Unsettled 

Lawyers representing companies 

based in nations where industrial, 

economic, or export policies com-

pel anti-competitive activity illegal 

under U.S. law should take heed of 

the Second Circuit’s decision for a 

number of reasons:  

The decision confirms that follow-

ing the mandates of foreign govern-

ments while conducting business 

that impacts U.S. commerce may 

be a defense to alleged violations of 

U.S. antitrust laws.  

Second, the Chinese govern-

ment’s active participation in the 

trial court proceedings was a key 

consideration on appeal. Such vis-

ible support by the government 

of the pertinent foreign country 

might make it nearly impossible 

for a plaintiff to overcome a comity 

defense.  

Third, the contours of a comity 

defense—beyond clear evidence 

that conduct was mandated by 

foreign law—remain r ipe for 

probing in future cases. For exam-

ple, perhaps even if defendants’ 

conduct was not mandated by for-

eign law, but the litigation might 

cause a political rift between the 

foreign government and the U.S. 

that could justify dismissal for 

comity. 
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