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QUESTION PRESENTED

As set forth in this Court’s order granting the Petition for Allowance of Appeal, the
question presented is:

In interpreting a deed reservation for “minerals,” whether the Superior Court erred
in remanding the case for the introduction of scientific and historic evidence about
the Marcellus shale and the natural gas contained therein, despite the fact that the
Supreme Court of Pennsylvania has held (1) a rebuttable presumption exists that
parties intend the term “minerals” to include only metallic substances, and (2)
only the parties’ intent can rebut the presumption to include non-metallic
substances. ' :

Suggested reéponse: Yes.



INTRODUCTION

In 1881 Charles Powers conveyed a fee simple interest in land to the predecessors of
John .E. and Mary Josephine Butler (“Landowners™), “[e]xcepting one-half the minerals and
Petroleum Oils to said Charles Powers his heirs and assigns forever . . . .” In a declaratory
judgment motion filed in November 2009, the heirs of Charles Pov;fers (“Heirs™) claimed title to
one-half the natural gas in thé Marcellus shale — not the Marcellus shale — through the
- reservation of “minerals” by Charles Powers.

In a series of decisions beginning with Gibson v. Tyson, 5 Watts 34, 1836 Pa. LEXIS 9
(Pa. 1836) and culminating with Silver v. Bush, 213 Pa. 195, 62 A. 832 (1906), this Court
enunciated a rule of construction, in the form of a rebuttable presumption known as the “Dunham
rule,”! that parties to a property conveyance or reservation do not intend for the term “minerals”
to include oil or natural gas. In these decisions, the Court explained that “[n]othing is thought by
[the bulk of mankind] to be [a mineral] unless it be of a metallic nature, such as gold, silver, iron,
copper, lead, &c” (Gibson) and that the common understanding of mankind is that neith_er‘oil nor
natural gas is a “mineral” when that term is used in a grant or reservatioh of property rights
(Silver). As stated by this Court in Silver, the Dunham rule reflects the “éommercial sense” of
the term “minerals” as “most conunoﬁly used in conveyances and lez;ses of'land.”

When reaffirming the Dunham rule in 1960, this Court succinctly described the rule:
g‘[I]f, in connection with the conveyance of land, there is a reservation or an exception of
‘minerais’ without any specific mention of natural gas or oil, a pr@sumption, rebuttable in nature,
arises that the word ‘minerals’ was not intended by the parties to include natural gas or oil.”

Highland v. Com., 400 Pa. 261, 276, 161 A.2d 390, 398 (1960). Six times between 1836 and ‘

! Dunham and Shortt v. Kirkpatrick, 101 Pa. 36 (1882), hereinafter Dunham.
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1960 this Court conclusively stated, restated and reaffirmed the understanding of the bulk or
. rnass of mankind that the use of the term “minerals” to convey or reserve a property interest is
limited to metallic substances dr as stated in Hendler v. Lehigh Valley Railroad Company, 209
Pa. 256, 260 58 A. 486, 487 (1904),” substances that “have a value of their own, apart from the
rest of the land sufﬁc1ent to induce the expense and labor of severance for their own sakes” —
. unless shown by the words used or parol evidence of actual intent to include non-metallic
substances, othér than oil or natural gas. In none of these cases, or their pfogeny, wasa
distinction made between “conventional” and “unconventional” natural gas and, as explrained
below, United States Stéel Corp. v. Hoge, 503 Pa. 140, 468 A.2d 1380 (1983), neither requires
nor supports such a distinction.

The Dunham rule renders unnecessa:ry an evidentiary inquiry into whether the plain
meaning or common understanding of the term “minerals™ in a grant or reservation includes oil
or natural gas. Consequently, scientific or historic evidence that, in the absence of the Dunham
rule, might have been considered by a court in order to establish the plain meaning or common
understanding of the term “minerals™ at the time of the conveyance is no longer relevant asa
matter of law. The only relevant evidence is that which shows that the parties to a particular
conveyance “actually intended” fo; the térm “minerals” to be given a meaning other than the
plain, common meaning determined by this Court. |

- However, the deed language in the case singularly relied upon by the Superior Court as
authority for its remand, Hoge, did not invoke the Dunham rule because the conveyance was of
coal and the reservation was “the right to drill and operate through said coal for oil and gas

without being held liable for any damages."’ (Emphasis added.) In the Hoge conveyance and

2 Hendler was overruled on other grounds in Hall v. Delaware, Lackawanna & Western

Railroad Co., 270 Pa. 468, 113 A. 669 (1921).



reservation, the terms “mineral” or “minerals” were not used, and oil and gas were specifically
méntioned. Nonetheless, based on Hoge, the Superior Court remanded the case for the
introduction of scientific and historicbal evidence of whether Marcellus shale is a mineral — the
type of evidence this Court on numerous occasions has determined is insufficient to rebut the
Dunham rule — even though the claim of the Heirs in the trial court was to the natural gas in the
Marcellus shale, not the Marcellus shale itself.

By stating in Hoge that the case involved questions of first impression, this Court
indicafed that Hoge was not controlled by the Dunham rule. The Superior Court’s use of Hoge
as a means to attempt to overrule or eviscerate the Dunham rule is clear légal error. BEven if
© Marcellus shale is de.termined.to have been intended by the parties to the original conveyance to
be included in the term “minerals” — which would be a misapplication of Hoge — thét
determination only gets the Heirs half the way to where they want to be, because the Dunham
rule nonetheless prévents them from getting all the way there because inclusion of “shale” in the
reservation of “minerals” still doesn’t include the natural gas in the shale because the natural gas
_ unlike the Petroleum Oils — was not specifically reserved as rf:quired by the Durnham rule.

The Dunham rule, having been “long reco gnized and felied upon,” became fixed in the
law by the doctrine of stare decisis and has become a rule of propeﬁy that binds and conﬁols the
instant dispute, as the trial court determined. As this Court has emphasized: “It is our duty to
apply the rules governing the titles of real property according to the precedents that have become
rules of property, and to avoid unsettling them.” Malamed v. Sedelsky, 36’ Pa. 353, 359, 80
A.2d 853, 856 (1951). Such rules of property “should not be overthrown except of compelling
reasons of public policy or the imperative demands of justice.” Smith v. Glen Alden Coal Co.,

347 Pa. 290, 302, 32 A.2d 227, 234 (1943).



The matter before this Court provides neither case nor cause to overrule or even revisit a
rule of prope;ty that, to borrow words of this Court from a similar context, has been “consistently
followed by an'appellate court over so long a period that is has becorﬁe fundamentally imbedded
in the common lav;/ of the Commonwealth. . .. Otherwise the law would become the mere
football of the successively changing personnel of the court, and ‘the knowne certaintie of fhe
Jaw’, which Lord Coke so wisely said ‘is the safetie of all’, would be utterly destroyed.” Burtt
Will, 353 Pa. 217, 231-32, 44 A.2d 670, 677 (1945). The circumstances of this case cry out for
this Court’s reaffirmation of the application of the doctrine of stare decisis to the Dunham rule.
The Superior Court decision under review he;e has raised signiﬁcanf legal and practical concerns
about f[he legality of tens of thousands of oil and gas leases through which the development of
natural gas resources and the payment of royalties has occurred and continues to occur.

STATEMENT OF INTEREST OF AMICI

The Pennsylvania Independent Oil and Gas Association of Pennsylvania (“PIOGA”™) is
the principal nonprofit trade association representing more than 800 independent oil and natural
gas producers, drilling contractors and service companies in Pennsylvania. PIOGA’s members
own and operatevthe majority of the oil and natural gas wells in Pennsylvania, including wells
extracting gés from the Marcellus and other shale formations. PIOGA’S members also include
manufacturers, professional firms and consultants, royalty owners, and others with interests in
Pennsylvania’s oil and gas industry.

The American Petroleum Institute (“API”) is a national trade association representing
more than 500 companies involved in all aspécts of the oil and natural gas industry. America’s
oil and natural gas industry comprises more than 7.7% of the U.S. economy, supports 9.2 million
. domestic jobé, delivers more than $86 million a day in revenue to the U.S. government, and since

2000 has invested more than $2 trillion in U.S. capital projects to advance all forms of energy,
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including alternaﬁves. APTI’s member companies include natural gas producers, processors,
suppliers, pipeline operators, and service and supply companies. API’s members have invested
billions of dollars in Pennsylvania in order to develop ‘ehe natural gas found buried deep within
the Marcellus Shale.

Natural gas extraction, especially from the Marcellus shale formation, is creating. jobs, |
spurring local spending, and generating millions of dollars in tax revenue for the Commonwealth
~and, as a result of Act 13 of 2012, hundreds of millions of dollars of new local impact fees are
anticipated to directly benefit the people of this Commonwealth, state agencies and local
governments. It is clear that natural gas extraction is playing a key role in Pennsylvaniags
recovery from the recent economic downturn. In 2010, natural gas companies paid over $1.6°
billion in lease and bonus payments to Pennsylvania landowners, and, by 2020, the natural gas
industry is expected to provide a total ecenomic impact of $20.2 billion and 256,000 jobs for the
Commonwealth, with more than $2 billion in state and local tax revenues. Timothy J. Considine,
et al., The Pennsylvania Marcellus Natural Gas Industry: Status, Economic Impacts and Future
Potential (July 20, 2011).> The Governor’s Marcellus Sha}e Advisory Commissien Reperf

~confirms the significant role of shale gas extraction in Pennsylvania’s economy:
The development of vast natural gas resources trapped beneath
more than half of Pennsylvania has created tens of thousands of
new jobs, generated billions of dollars in tax and lease revenues for
the Commonwealth and its citizens, infused billions of additional
dollars in bonus lease and royalty payments to landowners, and

significantly expanded access to clean, affordable energy sources
- for residential, commercial and industrial customers.

Available at http://marcelluscoalition.org/category/library/studies-and-reports/.
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The Governor’s Marcellus Shale Advisory Commission Report, p. ‘7 (July 22,2011).* Tt is
expected that the impact fees generated by Act 13 will exceed $650 million over the next three
years.’

Members of PIOGA and API have a significant investment in developing nateral gas
across the Commonwealth. As part of the surge in natural gas development assoeiated with
production from the Marcellus shale, vast property iﬁterests have been acquired, correspondingly_
large investments have been made, thousands of employees have been hired, and materials,
eqﬁipment and other resources have been deployed across the Commonwealth. The hatural gas
industry is playing a key role in‘Pennsylvannia’s recovery from the economic downturn by
creating jobs.

The issues now before this Court are of critical importance to PIOGA and API - and to
the continued improvement of Commonwealth's economy. ‘The decision under review, which
contradicts longstanding Supreme Court pfecedent, threatens the integrity of tens of thousands of
property interest arrangements negotiated and executed over more th'an 100 years. To eliminate
the unwarranted uncertainty created by the Superior Court’s decision, and to restore
predictability in the rule of law in this Commonwealth, the question to .be decided must be
answered “YES.”

By this brief, Amici PIOGA and API support Appellant Landowners (the Butlers) and
explain why the Dunham rule governs and controls the result in this appeal, as the trial court

correctly determined. Amici respectfully submit that this Court should restore necessary and

4 - The Governor’s Marcellus Shale Advisory Commission Report can be found at

http://pa.gov/portal:server.pt/community/marcellus shale advisory commission/20074.
5

February 14, 2012 press release by Governor Corbett, available at
http://www.governor.state.pa.us/portal/server.pt?open=18&objlD=12243 73&mode=2 (last
visited May 6, 2012).




essential stability in the oil and natural gas industry by reaffirming that the Dunham rule controls
whenever the question is whether the parties to a conveyance or reservation of “minerals”
intended to grant or teserve oil or natural gas.

ARGUMENT
I DERIVATION OF THE DUNHAM RULE

In a series of decisions from 1836 to 1906, this Court enunciated a rule of property, in the
form of a rebuttable presumption that became known as the Durnham rule, that parties to a
property cénVeyance or reservation do not intend for the term “minerals™ to include oil or natural
gas; In the first of these decisions, the Court explained that “[n]othing is thought by [the bulk of
mankind] to be [a mineral] unless it be of a metallic nature, such as gold, silver, iron, copper,
lead, &c”. Gibson, 5 Watts at 41, 1836 Pa. LEXIS ét *19. Inthe last of these decisions, this
Court détermined that the common understandiﬁg of mankind is that natural gas is not a
“mineral” when that term is used in a grant or reservation of property rights. Silver, 213 Pa. at
199, 62 A. at 833-34. A couple of years before Silver, this Court described the scope of
substahces included in a grant or reservaﬁon of “mineréls” as substances that “have a value of
their own, apart from the rest of the land, sufficient to induce the expense and labor of severance
for their own sakes.” Hendler, 209 Pa at 260, 58 A. at 487. In Silver, this Court stated that
- Hendler “announced no new principle, nor any departure from the line of previous decisions,” -
~ and explained that the Dunham rule reﬂec_ts the “commercial sense” of the term “minerals™ as
“most commonly uséd in conveyances and leases of land.” Silver, 213 Pa. at 199, 62 A. at 833.

This rule of property became known as the Dunham rule, based upo.n this Court’s
decision in Dunham and Shortt v. Kirkpatrick, 101 Pa. 36 (1882), which involved a claim to oil
under a reservation of “all minerals.” 101 Pa. at 43. Pointing out that the claim to the oil “can be

sustained only under the hypothesis that the word ‘minerals’ in the reservation included
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petroleum,” this Court proceeded to ascertain the common understanding of the word “minerals.”
Based on the rule first enunciated in Gibson, this Court concluded that the common
understanding of the word “minerals” when used in a grant or reservation of property rights does
not include oil. The Court first determined that if the reservation was as broad as claimed, “it is
as extensive as the grant, and therefore void.” 101 Pa. at 43. Accordingly, the Court was
required to determine the scope of the interest reserved:

If, then, anything at all is to be retained for the vendor, we must, by some means,

limit the meaning of the word ‘minerals.” But the rule by which this may be done

is well stated by Chief Justice Gibson in the case of the Schuylkill Navigation Co.

v. Moore, 2 Whart. 477, as follows: ‘The best construction is that which is made

by viewing the subject of the contract as the mass of mankind would view it; for,”

continues the learned chief justice, ‘it may be safely assumed that such was the
aspect in which the parties themselves viewed it.”

Id. Accordingly, this Court concluded that: “Certainly, in popular estimation petroleum is not
regarded as a mineral substance any more than is animal or vegetable oil, and it can, indeed, only
be so classified in the most general or scientific sense.” 101 Pa. at 44. This Court reaffirmed
prior determinations that parties to grants or conveyances of property rights “think and write” _not'
as scientists, but “as business men, using the language and governed by the ideas of every-day
~life.” This Court also explained the situation in Dunham, in words equally applicable to the
situation now before this Court:

[The parties to the contract] were, doubtless, at that time unaware of the character

of the property as oil territory. But if they did entertain such an idea, and expected

to reserve oil under the general term “mineral,” they were mistaken, and should

have known that they were using that word in a manner not sanctioned by the

common understanding of mankind, hence, in a manner that could not be
approved by the courts of justice.

The complete absence of any facts to show the intent of Charles Powers with respect to the
original property reservation now before the Court makes clear that Charles Powers was

' f‘doubﬂess, at that time unaware” if the Marcellus shale located more than a mile beneath the



surface had value to justify being mined or, more importantly, whether there was natu_rall gas
within the shale that could be recovered. As in Dunham, if Charles Powers was aware of the
possibility of recovering natural gas from the Marcellus shale, and expected to reserve the
natural gas under the generai term “minerals,” he was mistaken.

As stated above, relying on the common understanding of “minerals” enuiléiated in
Dunham as not including oil, this Court in Silver concluded that “a fortiori, natural gas would not
be so included.” Sil'ver, 213 Pa. at 199, 62 A. at 833. This Court explained that “[t]q take any
case out of [the Dunﬁam rule’s] operation[,] the evidence must be clear and convincing that the
parties [to the conveyance] used the words in a different sense.” Id. at 199, 62 A. at 833-34.

Seven years after Silver, in Preston v. South Penn Oil Company, 238 Pa. 301, 86 A. 203
(1913), fhis Court considered a claim to oil and gas under an 1876 reservation of “all mineral and
| mining rights and the incidents .thereto, whatever.” 238 Pa. at 302, 86 A. at 203. This Court
stated that the claim “was squarely ruled by the decision in Dunham;’ and rejected the claim
because “[t]here was no evidence at trial to show that the parties to the deed intended the word
mineral to include petroleum or gas or that the word had acquired a meaning in conveyancing
which would include them.” Id. This Court concluded its decision by stating: “Dunham v.
Kirkpatrick has been the law of this State for thirty years and very many titles to land rest upon
it. It [the Dunham rule] has become a rule of propeﬁy and it will not be disturbed.” 238 Pa. at
304, 86 A. at 204 (emphasis added). Forty years after Preston, this Court again reaffirmed the
Dunham .rule in Bundy v. Myers, 372 Pa. 583, 587 94 A.2d 724, 726 (1953): “Dunham v.
Kirkpatrick has now been the law of this State for sevenfy years and is still no less a rule of .

property which is not to be disturbed.”
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Most recently, this Court reaffirmed the Dunham rule in Highland v. Commonwealth, 400

Pa. 261, 276, 161 A.2d 390, 398 (1960), concisely stating the rule: “[I]f, in connection with a
conveyance of land, there is a reservation or an exception of ‘minerals’ without any specific
mention of natural gas or oil, a presumption, rebuttable in nature,v arises that the word ‘minerals’
was not intended by the parties to include natural gas or 0il.” In rejecting a claim that two
conveyances of “other minerals” ‘conveyed natural gas, this Court applied the Durham rule
because “[a]s a rule of property long recognized and relied upon, the Durham rule binds and ' ‘
controls this situation.” 400 Pa. at 276-77, 161 A.2d at 398-99.°

| In none of these cases did this Court distiﬁguish between different “types” of natural gas,
such as the distinction between “conventional” and “unconventional” natural gas tha“t the Heirs
rely upon. Moreover, the Heirs’ distinction is a fallacy. While it may be correct to refer to a |
production method or even a formation as “conventional” or “unconventional,”’ there is no
“conventional” or “unconventional” natural gas per se. And despite the similarities bétwe,en
coalbed gas and “traditional” natural gas noted in Hoge, this Court distinguished coalbed gas in
Hoge based upon the unique nature of coal and the problems created for coal owners by the
natural gas found therein — considerations not present in the appeal now before the Court:

| Coalbed gas is found in and around coal veins, having long been recognized by

the mining industry as a highly combustible and deadly poisonous gas which must
be, at all times during the active coal mining process, ventilated to prevent

6 Highland did not, as Superior Court postulated in Butler, “expand[] the Dunham rule.”

Butler v. Charles Powers Estate, 29 A.3d 35, 41 (2011). Rather, in Highland, this Court, once
again, reaffirmed the Dunham rule as the long-settled law of Pennsylvama that controls a claim
to natural gas under a conveyance of “minerals.” »

! For example, Act 13 of 2012 imposes a new local impact fee on production from an

“unconventional formation”, which is defined in 58 Pa. C.S. § 2301 by formation (Marcellus and
other shale) and by production method (“vertical or horizontal well bores stimulated by hydraulic
fracture treatments or by using multilateral well bores or other techniques to expose more of the
formation to the well bore”).

-11 -



explosion or inhalation; hence, the gas has traditionally been wasted into the
atmosphere.

503 Pa. at 145, 468 A.2d at 1382. As explained below, this Court’s distinction in Hoge between
coalbed gas and conventional natural gas is based upon the unique nature of coal and the
problems created for coal owners by the natural gas found therein — considerations not present in
the appeal now before the Court. Accordingly, Hoge is limited by its facts and provides no valid
b;isis for the Superior Court’s decision. The Hoge case involved an é.mbigudus res¢watioh to
extract gas and not the meaning of the term “minerals.”

Il. THE DUNHAM RULE APPLIES TO THE RESERVATION BEFORE THIS
COURT | -

The reservation at issue in this case should — as in Silver, Preston, Bundy and Highland —
be controlled by the Dunham rule, and the claim of the Heirs to the natural gas in the Marcellus
shale denied and the Superior Court’s decision reversed or vacated. |

As stated above, this appeal involves a claim by the‘Heirs of the original grantor to
natural gas within the Marcellus shale under a deed resérvation to “one-half the minerals and
Petroleurﬁ Oils.” As the Heirs were “of the opinion that the above reservation DOES include the
gas which may be recovered from Marcellus Shale,”® the trial court applieci the Dunham rule,
sustained the Butlers” demurrer to the Heirs® claim, and dismissed the Heirs” declaratory
judgment motion, with prejudice. Superior Court quoted an extended portion of the trial court
opinion, in which Durham and Highland were discussed, but instead of explaining why these
- precedents did not lcontrol, Superior Court simply said, “We respectfully disagree with the [trial]
court’s decision at this i)oint 'in the proceedings.” Butler v. Charles Powers Estate, 29 A.3d 35,

43 (2011). Making no effort to distinguish Dunham and its progeny, or to explain why they did

Heirs’ Motion for Declaratory Judgment (§4 of allegations) (capitalization in original).

-12 -




not apply, the Superior Court simply disagreed that the Dunham rule controlled and “ended the
analysis.” ‘Id. Superior Court, as noted in the issue this Court identified for reso-lution-, then
remanded “for \the introduction of scientific and historic evidence about the Marcellus shale and
the natural gas contained therein.” Superior Court erred because this is exactly ;[he type of
evidence this Court has concluded, in numerous decisions, is insufﬁcieﬁt as a matter of law to
rebut the Dunham rule.

A. The Durnham Rule Supplies the Common Understanding of “Minerals” in a
Conveyance, Rebuttable Only by Evidence of Actual Intent '

In Dunham, this Court applied traditional rules of deed construction to determine that the
commonlunderstanding of the terfn “minerals,” in-a conveyance of “minerals” does ﬁof
encompass oil. In Silver, this Court recognized that if the éommon understanding of “minerals”
in a conveyance did not include oil, it even more conclusively (i.e., a fortz'ori) did not include
| natural gas. As recognized by ﬂ’llS Court in Silver and subséquent decisions, this cominén
understanding that a conveyance of “minerals” does not include oil or natural gas is a long-
standing rule Qf property law applicable to any conveyance or reservation of “minerals.” See
Preston, Bundy, Highland. As arule of law, it places the burden on the party.so claiming to
show, by clear and convincing evidence, that a conveyance of “minerals” was inteﬁded to
include oil or natural gés. See Silver, Preston, Bundy, Highland. ’ Statg:d another way, the
Dunham rule only invites evidence regarding the intent of the parties; it is wholly unconcerned
with historical, scientific, and other extraneous evidentiary matters.

1. Tradi.tional Rules of Construction

As this Court recognized in Dunham, “[t]he best construction is that which is made by
viewing the subject of the contract, as the mass of mankind would view it; for it may be safely

assumed that such was the aspect in which the parties themselves viewed it.” 101 Pa. at 43
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(quoting Schuylkill Navigation Co. v. Moore, 2 Whart. 477, 491 (1837)). “Absent the plain
meaning rule, nary an agreement could be conceived which, in the event of a party’s later
disappointment with his stated bargain, would not be at risk to having its true meaning
obfuscated under the guise of examining extrinsic evidence of intent.” Steuart v. McChesshey,
498 Pa. 45, 52, 444 A.2d 659, 663 (1982).

2. The Dunham Rule as a Legal Presumption

Asarule of law, the Dunham rule has the characteristic feature of a presumption. As this
Court explained in Watkins v. Prudential Insurance Co.: “A presumption is in its characteristic
feature a rule of law laid down by the judge, and attaching to one evidentiary fact certain
procedural consequer{ces as to the duty of production of other evidence by the opponent. 315 Pa.
497,501, 173 A. 644, 647 (1934). As a rebuttable presumption, the Dunham rule establishes, as ‘
a matter of law, that the common understanding (i.e., the plain meaning) of the term “minerals™
in a conveyance of minerals does not include oil or natural gas.

The presumption created by the Dunham rule may be overcome only by evidence that the
~ parties to a particular transaction actually intended the term “minerals” to grant or reserve oil or
natural gas. As this Court stated in Silver, “clear and convincing” evidence is needed “[t]o take
any case out of [the Dunham rule's] operation.” 213 Pa. at 199, 62 A. at 833-34; Bundy, 392 Pa.
at 588, 94 A. at 726 (same); Highland, 400 Pa. at 279, 161 A.2d at 400 (same).

The Gibson case shows the character of evidence required to rebut the Dunham rule:

But it has been objected, that accOrding. to the ordinary and common

acceptation of the term “mineral,” chrome is not included within the exception,

because, although properly a mineral, yet, not being a metallic substance, it is not

considered by the great mass of mankind as a mineral, and embraced within that

term. This objection would certainly have great weight, and perhaps could not be

easily overcome, were it not for the parol evidence, and the facts established

by it. This evidence, however, shows, very clearly, that it was that which is now

known to be chrome, that, on the first taking up of the land in which it is found,
gave to it the name of “mine land;” that it was thought to be a metallic ore of

-14-



some kind, and spoken of frequently as containing some gold or silver. From the

testimony of Field himself, it is plain that this is the same material to which

Brown had particular reference, when Field talked of buying the land of

him; and it cannot be doubted, I think, that he had the term “minerals”

introduced into the exception contained in the article of agreement, for the

especial purpose, it would seem, of embracing it, let it be what it might, so it

were a mineral of more than ordinary value. Vincent Field says that Brown ‘
called it the precious stuff, when he first proposed buying the land of him. |

Gibson, 5 Watts at 42, 1836 Pa. LEXIS at *21-22 (emphasis added). _ |

On the other hand, this Court’s evaluation of the record in Highland shows the type of
evidence that is not sufficient to rebut the Dunham rule:

Neither the language of the deeds, the surrounding circumstances nor the
successors in title demonstrate such intent. Any implications which are to be
gathered from the language of subsequent conveyances [by the grantor and his
successors] as to what was intended in the [conveyances at issue] are wholly -
negative and lacking entirely of the character of evidence envisioned by our
courts as necessary to overthrow the well-established presumption.

Highland, 400 Pa. at 279-80, 161 A.2d at 400.
Likewise, in Silver, this Court reviewed offers of proof that had been made to show that a
conveyance of “minerals” included gas and, like the trial court, found them wantirig‘: :

The only effort [to show the intent of the parties] was ... that any substance mined
or extracted from the land for its own sake is necessarily included in the word
“mineral.” Under this view offers were made to show that at the date of the deeds
the land in that vicinity was already being developed for natural gas, which was
known as a marketable commodity. These offers, however, even if proved, were
not evidence that the parties used the term ‘mineral’ in the sense contended for.
They could only be ground for inference that the parties might have so intended,
while, on the other hand, the offers themselves implied that the including of gas
under the term ‘mineral” would be a new use of the term, and the inference would
be strong that, if the parties intended to include gas, they would have said so
expressly. .

213 Pa. at 199, 62 A. at 834.
It is clear that the Superior Court remanded for submission of the same type of evidence
this Court has rejected numerous times as insufficient to establish whether a grant or reservation

of “minerals” includes natural gas.
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B. No Averments of Actual Intent Were Made Here

The record before this Court is devoid of evidence or allegations of actual intent
necessary to overcome the Dunham rule. The trial court correctly concluded that the Heirs made
no averments and offered no facts that, if tfue, would constitute the clear and compelling
evidence of actual intent of the parties to the conveyance and reservation at issue needed to rebut
the presumption that the reservation does not include natural gas.

A review of the relevapt pleadings filed by the Heirs — answer to the Butlers’ complaint;
motion for declaratory relief, and answer to demurrer — reveals a complete absence of factﬁal
allegations concerning the inteﬁt of the parties to the conveyance and reservation at issue. This
dispute began when the Butlers filed a quiet title action. In response, the Heirs filed a
declaratory judgment motion asking the trial court to declare that “Marcellus shale gas contained
within the shale beneath the Butler lands ... is included in the reservation” based selely on fhe
Heirs’ statement that they are “of the opinion that the above reservation DOES mclude the gas
which may be recovered from Marcellus Shale.” Heirs’ Motion for Declaratory Judgment (ﬁ[4 of
allegations, 92 of prayer for relief) (capitalization in ongmal). The trial court applied the
Dunham rule and susfained the Butler’s demurrer to the motion because the Heirs averred
absolutely no facts Whatsoever in support of their “opinion.” See Trial Court's January 27
(docketed J anuary 28), 2010 opinion. The Heirs? position was — and is — based solely on legal

argument and references to governmental reports and definitions from the late 18005 and early
1900s for the proposition that gas and shale are minerals and likely considered as such by the
parties to the conveyance with the reservation of “minerals.” See, e.g., Heirs’ Superior Court
Brief and Reproduced Record.
The Heirs’ argument and support are deficient and provide no valid basis for the Superior

Court’s decision. While governmental reports and definitions from the time period of the deed
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might be relevant for purposes of discerning the common understanding of ambiguous language
in a conveyance in a case of first impression, this type of evidence is not relevant to rebut the
Dunham rule that the word “minerals” in the Charles Powers’ reservation does not include
natural gas. The Dunham rule has already esfablished the common understanding and the rule of
property that the word “minerals” in a conveyanc;: or reservéﬁon does not include natural gas, !
absent clear and convincing evidence that the parties” actual in;[ent was to include natural gas.
Moreover, Dunham explicitly built upon this Court’s earlier ruling that, for purposes of
intérpreting the term “minerals” in a land conveyance, absent clear evidence to the céntrary, a
substance that is “not a metallic substance...is not considered by the great mass of mankind asa -
‘mineral, and embraced within that term.” Gibson, 5 Watts at 42, 1836 Pa. LEXIS at *21-22,
cited in Dunham, 101 Pa. at 44. Natural gas clearly is not a mineral\under this test.
In light of the foregoing, Superior Court necessarily erred when it remanded this matter
to the trial court for an evidentiary hearing and’submission of scientific and historical evideﬁcé
“and expert testimony whether Marcellus shale is a mineral. While Superior Court referenced this
Coﬁrt’s decisions applying and reaffirming the Dunham rule as a longstandihg rule of property, it
concluded without explanation that these cases did not control its decision. Butler, 29 A.3d at
43. However, the evidence the Superior Court determined necessary to decide whether the
reservation of “mvinerals” included the natural gas within the Marcellus shale has nothing to do
with whether the parties to the conveyance and reservation actually intended the word “minerals”
to include eifher the Marcellus shale or natural gas. Tiie scientific and historical evidence
deemed necessary by the Superior Court is a legal nullity for purposes of the Dunham rule.
As stated above, the Superior Court’s singular reliance on this Court’s decision in Hoge

is misplaced for several reasons. Hoge did not involve the meaning of the term “minerals” in a.
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deed; the decision is unique to conveyances of coal; and it has no application to the type of
evidénce needed to rebut the presumption of the Dunham rule thaf the word “minerals” in a
conveyance dées not include nétural gas. The Superior Court’s erroneous application of Hoge to
construe the term “minerals” erodes the Dunham rule and ignores the intent of the parties to the
conveyance before the c'ourt‘as expressed in the words they used.

Hoge involved the consﬁuction of a conveyance of coal with a reservation of “the right to

| drill and operate through said coal for oil and gas withoﬁt being held liable for any damages.”
503 Pa. at 144, 468 A.2d at 1381 (emphasis added). The dispute was who had the right to the
'gas within the coal — the owner of the coal estate or the holdér of the reservation. As stated by
this Court, “[f]he ownership of, and right to develop, coalbed gas are questions of first
impression.” Using traditional rules of deed construction, this Cburt, based in large part on the
unique nature of coal and the significant dangers coalbed gas presents to the extraction of coal,
concluded that the coal estate included the coalbed gas.

The distinction betweeﬁ a cqn\}eyance of coal in Hoge and a conveyance of natural gas is
critical because the conveyance in Hoge also included “the right of ventilation, ” which allowed
the grantee to capture or otherwise dispose of the dangerous coalbed methane.’ In other words, it
was the conveyance of the right of ventilation, not the rights to “all the coal,” that would have
been determinaitive of the ownership of the coalbed methﬁne, and why conveyances of coal are
ﬁlndamehtally different than conveyances of natural gas. Coalbed methane can present a safety
hazard to céal miners. Indeed, Hoge characterized coalbed methane as “a waste product with
well-known dangerous propensities[.]” 503 Pa. at 145-46, 468 A.2d at 1382. That practical

consideration may have warranted allowing the coal owner to ventilate or capture gas in the coal

? Hoge relied on scientific and factual evidence that, at the time of the conveyance, the

mining industry viewed coalbed gas as dangerous. 503 Pa. at 145-46, 468 A.2d at 1382.
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seam — but that consideration is not present here, because no one is mining the Marcellus shale,
and ventilation rigﬁts are nof the subject of conveyance in the natllfal gas context. Aécordingly,
there are no comparable dangers associated with the natural gas within shale formatipns. And, as
stated above, the Dunham rule cases make no distinction between different “types” of natura1
gas, such as the “conventional” or “unconventional” distinction asserted by the Heirs and
accepted by the Superior Court.
In Hoge this Court relied upon Dunham for the rules of construction it used to determine
the meaning of the language of the conveyance and reservation. Hoge at 148—49, 468 A.2d at
1384. Had this Court intended to discard the Dunham rule, presumably the Court would have
done so in its Hoge opinion. That this .Court left Dunham intact indicates that the Couﬁ did not
intend to take natural gas out Qf the realm of “mineréls” governed by the ‘Dunham rule.
To .construe the conveyance and reservation in Hoge, this Court had no need to apply the
Dunham rule nor to disﬁnguish Dunham because the conveyance was not one of “minerals”
“under which the right to oil or gas was claimed, and there was no presumption of common
understanding to be rebutted. Tn Hoge, thié Court distinguished coalbed methane for reasons
totally unique to coal miﬁing, and it therefore holds no guidance for addressing other natural gas
conveyances or reservations. Nonetheless, Hoge can be viewed as consistent with the Dunham
rule cases because the explicit reservation to drill tarough the coal for oil and gas clearly‘ did not

show an intent to include the right to drill info the coal to get the gas.10

10 “We find more logical and reasonable the interpretation offered by the Appellant that the

reservation intended only a right to drill through the seam to reach the unconveyed oil and
natural gas generally found in strata deeper than the coal.” Hoge at 150,468 A.2d at 1385.
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, I - THIS COURT SHOULD ONCE AGAIN REAFFIRM THE DUNHAM RULE

The Dunham rule controls when a claiﬁ to natural gas is made based on the conveyance
or reservation of “minerals.” Under the principle of stare decisz'&, the Dunham rule is entitled to
the security thistourt accords settled law, especially settled rules of property that this Court has
applied for well over 100 years and reaffirmed numerous times. This Court’s decisions make
clear that the Dunham rule applies no matter when the transaction occurred. There is neither a
reason of compellihg public policy nor an impefative demand of justice here to suggest this
Court should consider O\f:erturning the. ruie of property now known as the Dunham rule. In fact,
just the opposite is true. For over 175 years, citizens of this Commonwealth, including the
members of the amici here, have religd on fhe principles underlying the Dunham rule wheﬁ
acquiring, selling, and developing natural gas and oil reserves throughout Pennsylvania.

Stare decisis is a bedrock principle of Pennsylvania law. “The rule of stare decisis
declares that for the sake of certainty, a conclusion reached in one case should be applied to
those which follow, if the facts are substantially the same, even though the parties fnay be
different.” Commonwealth v. Tilghman, 543 Pa. 578, 673 A.2d 898, 903 n. 9 (1996) see also
Burre Will, 353 Pa 217,230, 44 A.2d 670, 677 (1945 (same). “‘[S]tare decisis promotes the
evenhanded, predictable, and consistent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual ahd perceived mtegrity of the judicial process.””
Stilp v. Commonwéall‘h, 588 Pa. 539, 600, 905 A.2d 918, 954 n. 31 (2006) (quoting Randall v.
Sorrell, 548 U.S. 230, 244 (2006)).

This Court has specifically recognized the importance of the reliance fostered by stare
decisis in connection with judicial decisions involving real property. In Davis v. Penn. Co. Jor
Insurances on Lives and Granting Annuities, this Court, in what it termed a “trenchant exposition

of the doctrine of stare decisis,” stressed:
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We are bound to adhere to a determination of this court settling a rule of property, /
which has been so often recognized and affirmed. There would be no security for
titles, nor could counsel advise with confidence if we were ready to listento
suggestions for the reconsideration of points solemnly determined by our

predecessors whenever the courts of some other state or country have adopted a
different rule. '

337 Pa. 456, 464, 12 A.2d 66, 70 (1940). In Malamed v. Sedels}cy, this Court reinforced this
concept, stating: “It is our duty to apply the rules governing ﬂle titles of real property according
to the precedents that‘have become rules of property, and to avoid unsettling them, no matter
how morally undeserving the defendants may be.” 367 Pa. 353, 359, 80 A.2d 853, 856 (1951).
See also Payné v. Tennessee, 501 U.S. 808,.827-28 (1991) (“considerations in favor of Stare
decisis are at their acme in cases involving property aﬁd contract rights, where reliance interesfs
are involved”) (internal citations and quotations omitted).

The Dunham rule has been long recognized as a rule of property. In Silver, 213 Pa. at
199, 62 A. at 834 (“[Dunham v. Kirkpatrick] had become a rule of property on which many titles
in Western Pennsylvania résted.”); Presz‘oh, 238 Pa. at 304, 86 A. at 204 (“Dunham v.
| Kirkpatrick has been the law of this state for 30 years, and very many titles to land rest upon it.
It has become a rule of property, and it will not be disturbed.”); Bundy, 372 Pa. at 587, 94 A.2d
at 726 (“Dunham v. Kirkpatrick has now been the law of this State for seventy years and is still
no less a rule of property which is not to be disturbed.”); Highland, 400 Pa. at 276-77, 161 A.2d
at 398-99 (“As a rule of property long recognized and relied upon,' the Dunham rule binds and
controls this situation.”). As this Court stated in Smith v. Glen Alden Coal Co., “[a] rule of
property long acquiesced in should not be overthrown except for compelling reasons of public
policy or the imperative demands of justice.” 347 Pa. at 302, 32 A.2d at 233-34.

As a common law rule of property, the Dunham rule is applied to all cases involving

conveyances of “minerals,” regardless of the date of the transaction. As this Court has
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recognized, “judicial deciisions have had retrdspective operation for near a thousand years.”
Gibson v. Commonwealth, 490 Pa. 156, 163-164, 415 A.2d 80, 84 (1980) (citing Kuhn V.
Fairmont Coal Co., 215 U.S. 349, 372 (1910)) (“I know of no authority for this court to say that
... decisions shall make law only for the future.”) (Hoimes, J. dissenting). Under this Court’s
direction, appellate courts are tovapply the law in effect at the time an appellate decision is made.
Blackwell v. Commonwealth, State Ethics Commi&sion, 527 Pa. 172, 182, 589 A.2d 1094, 1099
(1991) (“The general rule followed in Pennsylvania is that we apply the law in effect at the time
of the appellate decision. This principlé applies with equal force to both civil and criminal
proceedings.”) (internal'citations ofrlitted). See also Warburton v. .White, 176 U.S. 484, 496
(1900) (when “state court decisions establish a rule of property,” the United States Supreme
Court will apply that decision to cases before it, even if “the decisions of the state court, from
which the rule of property arises, may have been for the first time announced subsequent to the
period when a particular contract was entered into”).

‘This retroactive application is illustrated by First Penn. Bank, N.A. v. Lancaster County
Tax Claim Bureau, 504 Pa. 179, 470 A.2d 938 (1983), which concerned a requirement of notice
by publication for a pending tax sale. This Court vacated its earlier decision and remanded for
reconsideration in light of the United Sta‘fes Supreme Court degision in Mennonite Board of
Missions v. Adams, 462 U.S. 791 (1983), which held that “[w]hen the mortgagee is identified in
a mortgage that is publicly recorded, constructive notice by publicatioﬁ must be supplemented by
. notice mailed to the mortgagee's lést known available address, or by personal service.” The tax
sale at issue in First Penn. Bank had occurred more than five years before the decision n
Mennonite Board. See also DiDio v. Philadelphia Asbestos Corp., 642 Al.2d 1088, 1093 (Pa.

Super. Ct. 1994) (applying a decision that asymptomatic pleural thickening was not compensable
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as a matter of law to action filed before that decision); Dempsey v. Pacor, Inc., 632 A.2d 919,
924 (Pa. Super. Ct. 1993) (retroactively applying a decision of this Court that abolished recovery
of damages for fear of cancer and increased risk of cancer).

| Dunham & Shortt v. Kirkpqtrick was decided in 1882. The bunham rule was recognized
as a rule of property no later than 1906 in Silver, 213 Pa. at 199, 62 A. at 834. This Couﬁ, iﬁ its
1913 decision in Preston, implicitly féllowed the rule that an appellate court is to apply the law
in effect at the time of decision, when it applied_the Durnham rule to an 1876 conveyance. 238
Pa. at 302, 86 A. at 203.

There is no reason of public policy or inﬁperative demand of justice that would compel an

overthrow of the Dunham rule. Just the oppésite is true. The reliance placed on the principles

underlying the Dunham rule as a rule of property for the last 175 years compéls its reaffirmance.
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CONCLUSION

For the reasons stated above, this Court should once again reaffirm the Dunham rule and
reverse or vacate the Superior Court order that remands the matter to the trial court for the
submission of scientific and historic evidence that is insufficient as a matter of law either to rebut

the Dunham rule or to support overruling it.
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