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V&E’s Environmental, Social, Governance (ESG) team is dedicated to helping companies proactively understand and 

manage their ESG risks and opportunities.  By equipping our clients with the right resources, we can help organizations 

build long-term ESG strategies and an empowered message to investors and stakeholders.  Covering a range of topics 

from sustainability, climate change, corporate social responsibility, human rights, cybersecurity, investor relations, and 

more, our ESG practitioners are committed to narrowing the scope of this area into practical, legal guidance for companies 

working to better understand ESG.
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▪ Overall, 2020 was to be The Year that ESG moved from a consideration to a

requirement, in some form or another, for most publicly held entities. In particular, the

key areas of ESG focus for 2020 were to be:

▪ Climate change;

▪ Human rights issues (in particular, child and forced labor) in supply chains;

▪ Board diversity; and

▪ Cyber and data privacy risks.

▪ The expectation was that companies would continue to take a broad range of

approaches (i.e., from early development of an ESG statement to complex risk and

scenario analysis) depending on the stage of their ESG development.

▪ COVID-19 has altered the ESG conversation, not only for 2020, but permanently.

WHAT WE EXPECTED ESG TO BE IN 2020

SUMMARY
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▪ 2019 and early 2020 developments predicted that 2020 would be The Year

for ESG to move onto center stage.

- In January 2020, BlackRock CEO Larry Fink announced that going

forward, BlackRock will avoid investments in companies that “present a

high sustainability-related risk.” Blackrock also joined Climate Action

100+ and announced expectations for companies to better disclose

climate and sustainability risks.

- In May 2019, State Street announced a new scoring system for ESG

data known as “R-Factor,” and in January 2020, State Street issued a

policy framework, noting it may oppose directors based on certain R-

Factor considerations.

WHAT WE EXPECTED ESG TO BE IN 2020

CLIMATE CHANGE

- Nearly $200 billion of new green bond issues were issued in 2019, with more expected in 2020.

- In March 2020, the EU issued the EU Taxonomy for Sustainable Finance, available here, which is a tool

to help investors and companies navigate the energy transition. Those offering financial products within

the EU must now incorporate disclosures with regard to the taxonomy.

- Prudential Regulation Authorities in both the UK and Australia have published expectations of greater

climate change disclosure from regulated entities under their jurisdiction.

Larry Fink wrote in his annual letter to 

CEOs that climate change will soon cause 

"a significant reallocation of capital.”1

1:  NPR, “World’s Largest Asset Manager Puts Climate At The Center Of Its Investment Strategy” (Jan. 14, 2020). Picture: Ludovic Marin/AFP via Getty Images. 

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/200309-sustainable-finance-teg-final-report-taxonomy_en.pdf
https://www.velaw.com/insights/increasing-climate-disclosure-mandate-in-the-united-kingdom/
https://www.velaw.com/insights/australian-prudential-regulation-authority-indicates-the-time-for-institutions-to-address-climate-risks-is-now/
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▪ In February 2019, the United Nations’ Principles for Responsible

Investment (UN PRI) announced that in 2020, it would become

mandatory for PRI signatories to provide TCFD-based reporting (but

voluntary to disclosed).

▪ 2019 and early 2020 also provided indicators that litigation resulting

from climate change risks and disclosures could be expected to

grow.

- ExxonMobil: Although the company prevailed in the New York

Attorney General‘s enforcement action, views of climate

disclosures have evolved rapidly over time, creating risks that

similar actions regarding current climate disclosures could have

negative outcomes (see our discussion here).

WHAT WE EXPECTED ESG TO BE IN 2020

CLIMATE CHANGE

- PG&E: The company recently agreed to plead guilty to 84 counts of involuntary

manslaughter and one felony count of unlawful causing a fire after it was blamed for the

Camp Fire in Northern California.

https://www.velaw.com/insights/exxon-climate-securities-litigation/
https://www.velaw.com/insights/what-does-exxonmobils-win-mean-for-the-future-of-climate-disclosures/
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▪ In 2019 and 2020, companies continued to face pressure for alleged

human rights violations, particularly for failures to responsibly source (or

reasonably audit) the labor/materials in their supply chains.

▪ Courts appear more willing to entertain suits for such allegations outside

the country of occurrence:

- The Canadian Supreme Court allowed suit against Nevsun

Resources alleging violations by sub-contractor of international

law in Eritrea to proceed in Canadian courts, in response to

plaintiffs’ argument that such breaches of international law also

constituted a violation of Canadian common law.

- A similar case is now unfolding in the US against Apple, brought

under the Trafficking Victims Protection Reauthorization Act, 18

U.S.C.§1595 et. seq.

WHAT WE EXPECTED ESG TO BE IN 2020

LABOR AND HUMAN RIGHTS

▪ There is increasing pressure on companies to disclose the significance and extent of human capital management in their

business.

▪ Business Roundtable has endorsed the notion that employee and other stakeholder concerns should be considered

along with shareholder concerns.
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WHAT WE EXPECTED ESG TO BE IN 2020

BOARD DIVERSITY

2017 2018

March 2016:  State Street 

launches its “Gender 

Diversity Index” March 2017:  

State Street issues 

“Guidance on 

Enhancing Gender 

Diversity on 

Boards”

2017:  State Street makes good on its threat to vote against the nom/gov chair 

where boards fall short of its gender diversity expectations and votes against the 

re-election of directors at 400 companies. As a symbolic gesture, State Street 

installs the “Fearless Girl” statue in New York. 

March 2017:  

BlackRock indicates it 

plans to hold nom/gov

committees accountable 

for a failure to make 

progress on board 

diversity

August 2017:  Vanguard 

issues its Investment 

Stewardship 2017 Annual 

Report, indicating that 

board diversity is a 

priority

August 2017:  CalPERS 

submits 500 letters to 

companies that lack 

gender diversity

September 2017:  NYC Comptroller 

announces “Boardroom Accountability 

Project 2.0” with a focus on board diversity

October 2017:  

#MeToo movement 

begins

November 2017:  

ISS and Glass Lewis 

issue new policies, 

including statements 

on diversity

February – December 

2017:  Gender-based 

scandals rock tech industry

January 2017:  

Women’s March

January 2018: 

Blackrock issues 

investor letter 

emphasizing 

importance of 

gender diversity

2019

October 2018: 

SSGA announces 

that it voted 

against nom/gov 

committee chairs 

and other 

directors at 581 

companies for 

failing to add at 

least one woman 

to the board

January 2019: Glass Lewis 

begins recommending voting 

against nom/gov committee chair 

of a board that has no female 

director

February 

2018:  

Blackrock 

published in its 

2018 voting 

guidelines that 

it expects to 

see companies 

electing at 

least two 

females to 

their boards

September 2018:  

California 

Governor signs 

Senate Bill 826

February 2019:  ISS 2019 

policy enhances its 

approach to board gender 

diversity

August 2019:  

BlackRock Indicates 

that it expects at least 

two women directors 

on every board

2019:  45% of new board 

positions in the Russell 

3000 were filled by women, 

and every company in the 

S&P 500 has at least one 

woman on the board

2020
2020:  Milestone 

year for board 

gender diversity
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▪ Cybersecurity and data privacy are among ESG investors’ top priorities,
1

representing concerns

that fall within ESG’s “social” mandate.

▪ Blackrock CEO Larry Fink’s 2020 Letter to CEOs: “[I]nvestors . . . need a clearer picture of how

companies are managing . . . customers’ data.”

▪ ISS 2019 ESG Review: “We expect . . . a sharper focus on . . . data security and data privacy.”

▪ Cybersecurity and data privacy failures pose business, financial and deal risk.

▪ Well-known examples of cybersecurity and data privacy breaches include:

▪ Yahoo-Verizon: Following two major data breaches, Yahoo’s sale to Verizon was discounted

$350 million.

▪ Equifax: Data breach affecting 143 million customers cost Equifax at least $1.4 billion, and

sent stock tumbling.

▪ Facebook-Cambridge Analytica: Facebook paid a $5 billion fine following alleged violation of

2012 FTC consent order regarding user privacy.

WHAT WE EXPECTED ESG TO BE IN 2020

CYBERSECURITY AND DATA PRIVACY

1 2019 RBC Global Asset Management Responsible Investing Survey.
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▪ Business continuity planning mid-crisis. While not the focus of this presentation, business

continuity planning and crisis planning are currently mission critical for many companies. See

V&E’s COVID-19 website for practical tips on navigating the legal implications of the COVID-

19 crisis. Note that members of the V&E ESG Taskforce and other V&E lawyers are highly

experienced in helping companies navigate crisis planning and assess their crisis readiness.

▪ Telework experiment. The global “telework experiment” represents several ways in which

COVID-19 is impacting how businesses do ESG in 2020. Here, we discuss (1) employee

wellness and privacy considerations; (2) cybersecurity and data privacy considerations; (3)

corporate culture considerations; and (4) environmental considerations.

▪ Emergency succession planning. For many corporations, a significant percentage of their

board and c-suite are in COVID-19 “at risk” categories. Here, we provide practical steps

companies can take to manage that risk.

▪ Stakeholder engagement. We outline here how companies can consider engaging with

employees, investors and the broader community during the COVID-19 crisis.

HOW COVID-19 IS CHANGING ESG IN 2020

SUMMARY

https://www.velaw.com/series/coronavirus-preparation-response/
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▪ While COVID-19 has incredibly broad

implications for businesses, the global

“telework experiment” represents several

ways in which COVID-19 is impacting how

businesses do ESG in 2020. Here, we

discuss four of the ways in which the

“telework experiment” is implicating ESG

matters:

1) Employee wellness and privacy

considerations;

2) Cybersecurity and data privacy 

considerations; 

3) Corporate culture considerations; and

4) Environmental considerations.

HOW COVID-19 IS CHANGING ESG IN 2020

THE TELEWORK EXPERIMENT

Form 10-Q Considerations

▪ Consider whether to update disclosures in 

MD&A and risk factors for matters 

pertaining to COVID-19.  

▪ While many companies are quickly 

identifying COVID-19 business continuity 

issues as a matter that deserves its own 

risk factor, companies need to also 

consider whether to update existing risk 

factors including, but not limited to, those 

that pertain to: 

▪ Cyber and data privacy matters; 

▪ Supply chain uncertainties; and

▪ At-risk employees and employee 

relations.
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▪ The “telework experiment” has novel implications for employee wellness and privacy.

- Employee wellness. While not always an immediate concern for companies given

the current economic environment, social isolation and uncertainty can have

significant impacts on workers’ mental and emotional health, and influence their

productivity. Companies should consider having a taskforce charged with developing

the company’s COVID-19 response also consider how to support employees during

the crisis.

- Employee privacy. The risk of an employee contracting the virus has significant

privacy implications, particularly for companies where a portion of the workforce

continues to interact in person on a periodic or permanent basis. The expansion of

“need to know” medical information has arguably broadened companies’ ability to

collect and share employee health information, but that information should still only be

collected and shared to the extent necessary to protect the workforce from COVID-19

exposure, and every effort must be made to keep such information confidential.

HOW COVID-19 IS CHANGING ESG IN 2020

EMPLOYEE WELLNESS AND PRIVACY
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Recommended Practices for Addressing COVID-19 Positive Employees

▪ Identify an officer to virtually liaise with the sick employee and his/her family in order to

provide support;

▪ Inform employees that a co-worker is confirmed to have contracted COVID-19 in the

workplace, while maintaining the sick employee’s anonymity/confidentiality in

adherence with ADA confidentiality standards;

▪ Inform employees of the steps that the employer is taking to prevent new exposures

within the workplace;

▪ Reiterate the importance of employees’ self-reporting and self-quarantine if they begin

to experience COVID-19 symptoms; and

▪ Refer employees to accurate information on the virus, including links to CDC

resources, and to designated employee contacts whom they can reach out to with

questions, concerns and self-reports.

HOW COVID-19 IS CHANGING ESG IN 2020

THE TELEWORK EXPERIMENT
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▪ Semi-clear lines have become blurry moving targets. Before

COVID-19, the lines between company and employee devices

were clearer.

- “What’s ours is ours; what’s yours is yours”: Company could

monitor the usage of its own systems and protect them from

attack—only approved employee devices involved.

▪ Today, employees are logging in using their own devices with

minimal security requirements. Many employees are not used to

“working from home.” This implicates both cybersecurity and data

privacy.

▪ This also has implications for employee relations, since employees

may not like the company monitoring their personal devices. Also,

what does a company do if it is monitoring an employee’s personal

device and discovers evidence of illegal activities that do not

directly implicate that employee’s work for the company?

HOW COVID-19 IS CHANGING ESG IN 2020

CYBERSECURITY AND DATA PRIVACY CONSIDERATIONS

Distinguishing 

Between Security and 

Privacy

▪ Data privacy requires 

cybersecurity, but 

cybersecurity does 

not guarantee data 

privacy. 

▪ The telework 

experiment 

implicates both 

cybersecurity and

data privacy.
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▪ Hackers are targeting companies with new work-from-home policies to

exploit security vulnerabilities:

- Outdated virtual private networks (“VPN”);

- Absence of two- or multi-factor authorization (“2FA” or “MFA”); and

- Vulnerable at-home routers.

▪ Companies should evaluate their own, and their employees’,

cybersecurity preparedness:

HOW COVID-19 IS CHANGING ESG IN 2020

CYBERSECURITY AND DATA PRIVACY CONSIDERATIONS, CONTINUED

- Remind employees to be on the lookout for phishing attempts, especially those that

include COVID-19-related content;

- Expand use of 2FA or MFA;

- Update and expand network infrastructure, including VPN capacity, to ensure

employees are logging in through secured company systems only;
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- Consider providing employees with a resource who can help them

address home network security issues;

- Undertake a new risk assessment related to data collection and privacy

in the WFH environment;

- Consider whether there are international cyber/data vulnerabilities (i.e.,

employees in a foreign office of a third-party vendor charged with data

management working from home).

HOW COVID-19 IS CHANGING ESG IN 2020

CYBERSECURITY AND DATA PRIVACY CONSIDERATIONS, CONTINUED

- Consider limiting collection and retention of employee and third-party data to only the data

that is mission-critical;

- Consider encrypting data and heightening data access controls; and

- Re-evaluate and update cyber and data privacy policies. Companies should evaluate and

update their cyber and data use policies to ensure employees are aware of what data will

be collected related to their access to company systems, especially from employee

devices, as well as use of home devices (e.g., not forwarding via personal email to print).
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▪ Crisis highlights the strengths and weaknesses of a corporate culture. In order for

companies to maintain and enhance their corporate cultural wellness during crisis, they

should consider:

- Inviting employees to share how they are coping with the crisis (i.e., pictures of working

from home with loved ones present);

- Providing employees with vehicles of social interaction that reinforce community during

this time of social distancing (i.e., virtual book club);

- Providing employees with additional resources to support mental and emotional

wellbeing (i.e., subsidized virtual therapy options);

- Encouraging affinity groups and mentorship relationships to continue their support

during the crisis;

- Prepare for the aftermath when the crisis is “over” (i.e., mental, emotional and economic

fallout). Companies should not assume it will be “business as usual” as soon as it is

business as usual.

HOW COVID-19 IS CHANGING ESG IN 2020

CORPORATE CULTURE CONSIDERATIONS
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▪ Companies need to consider how their public

messages on culture match how they are navigating

the crisis. It is not unusual for companies to make broad

statements regarding their culture in CSR, ESG and

sustainability disclosures. Intentionally or unintentionally,

these statements may imply guarantees about the way

employees will be treated. Consider whether reality is

matching up with the company’s claims.

HOW COVID-19 IS CHANGING ESG IN 2020

CORPORATE CULTURE CONSIDERATIONS, CONTINUED

▪ In addition, furloughing or reducing workforces also has many ESG implications, not

the least of which is disclosure related. For example, if a company’s ESG disclosure in

the past indicated that “our people are our #1 asset,” but the COVID-19 crisis requires

that company to furlough or reduce 30% of its workforce, it may be necessary to take a

closer look at the company’s existing disclosures, in addition to considering whether

the company needs to make additional disclosures.



Privileged and Confidential ©2020 Vinson & Elkins LLP   velaw.com 19

▪ COVID-19 = Less Pollution?

Changes to environmental quality

may have impacts beyond COVID-

19.

- There have been many reports on

dramatic increases in air quality,

particularly due to reductions in

commuting;

- Work-from-home policies may

significantly shrink companies’

carbon footprints; and

- This may result in investor

demands due to having seen

proof of the effects “in action.”

HOW COVID-19 IS CHANGING ESG IN 2020

ENVIRONMENTAL CONSIDERATIONS 

1:  Picture: Dhruv/Mehotra via Earther, produced via Google Earth Engine with data collected by the European Space Agency’s Sentinel-5P Satellite . 



Privileged and Confidential ©2020 Vinson & Elkins LLP   velaw.com 20

▪ COVID-19 Implications for Climate

Change Reporting. There are questions

on how the combination of COVID-19 and

the current oil price wars will impact any

“Energy Transition” to address

sustainability and climate change.

- Many early TCFD reports treated

transition risk as a price-stressed

environment.

HOW COVID-19 IS CHANGING ESG IN 2020

ENVIRONMENTAL CONSIDERATIONS, CONTINUED 

- Oil and gas companies have cited their ability to cut costs during the last downturn as

evidence that they could weather the transition risk, but the current pricing and demand

environment brings this into question.

- Companies may need to reassess the kinds of scenarios they are using and what that

means for their future climate risks and disclosures regarding the same.
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▪ COVID-19 Implications for Environmental

Enforcement. There may be some grace shown

on enforcement for traditional pollution issues as

some facilities currently lack personnel for

required monitoring and compliance.

- EPA and many state agencies have indicated

they may decline to prosecute violations

related to COVID-19 (see our update regarding

this and other federal, state and territorial

environmental agency updates here); and

- The ESG overlay means that companies

seeking no action assurances may need to

carefully consider how they approach

procuring them.

HOW COVID-19 IS CHANGING ESG IN 2020

ENVIRONMENTAL CONSIDERATIONS, CONTINUED 

https://www.velaw.com/coronavirus-us-federal-state-territory-ehs-agency-relief-actions/
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▪ It is estimated that nearly half of all CEO successions are unplanned, and for many

corporations, a significant percentage of their board and c-suite are in COVID-19 “at risk

categories.” While succession planning is often a sensitive topic that must be navigated

carefully, the COVID-19 crisis requires that companies take practical steps to address these

risks:

- Get personal contact information for all key insiders. Most companies have the

personal cell numbers for their insiders, but if that insider were to become critically ill, does

the company have contact information for their next of kin, and do their next of kin know

how to contact the company? Is there a communication plan in place if a key insider

becomes ill? The communication plan does not need to be lengthy or complicated.

- Identify persons to fill the gap should anyone become ill and be unavailable. If

identifying another officer to fill the CEO role in an emergency will create internal tensions,

consider identifying a board member to be a temporary CEO. To make things easier,

consider having template board resolutions appointing the temporary officer drafted in

advance.

HOW COVID-19 IS CHANGING ESG IN 2020

EMERGENCY SUCCESSION PLANNING 

1

2
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- Consider compensation issues. How will anyone temporarily moving into a new

role be compensated? If their compensation is likely to change, consider having an

outline of key changes drafted in advance.

- Establish/review emergency bylaws. If your company has not adopted emergency

bylaws and it is permitted under the applicable state law, consider doing so now so

that the board can act with less than a traditional quorum, if necessary.

- Consider key disclosure requirements in advance. Three types of disclosure

should be considered:

- Required disclosures (i.e., SEC, exchange rules);

- Internal stakeholder engagement (i.e., employees); and

- External stakeholder engagement (i.e., key investors, business partners).

Consider having template disclosures drafted in advance.

HOW COVID-19 IS CHANGING ESG IN 2020

EMERGENCY SUCCESSION PLANNING, CONTINUED 

3

4

5



Privileged and Confidential ©2020 Vinson & Elkins LLP   velaw.com 24

▪ Employees. In addition to paying attention to employee wellness and corporate culture

considerations, companies should consider whether:

- Employees have access to the information and medical resources they need, or whether benefits

can/should be enhanced; and

- There are ways the company can support furloughed or reduced employees without incurring

significant additional costs.

▪ Investor/Annual Meeting Considerations. In this time of uncertainty, companies should consider:

- How to provide investors with additional information, including on how the company is navigating

the crisis (i.e., a webcast from the CEO’s home); and

- How to navigate the annual meeting process without creating additional unnecessary stress (i.e.,

virtual versus postponement).

▪ Broader Community. It is not too early for companies to consider how they want to be perceived

following the crisis – as a company that balanced business and human considerations or as a

company that was tone deaf – regardless of whether the company faced significant obstacles during

the crisis.

HOW COVID-19 IS CHANGING ESG IN 2020

STAKEHOLDER ENGAGEMENT 
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▪ Our prediction. In the very short-term, ESG will take a back seat while companies, investors

and governments adjust to the new reality, but sooner than we think, COVID-19 will both

legitimize and enhance investors’ and the public’s interest in key areas of ESG (robust ESG

measures corresponding to higher performance, greater crisis resilience, etc.).

▪ Current developments. We are already seeing investors take positions regarding ESG for

2020 and beyond (i.e., Barclays providing ESG assessments for each company it covers;

BlackRock to align 2020 corporate engagement priorities to UN Sustainable Development

Goals and to use KPIs to measure how well corporations align). Also, in a distressed market,

it is possible that some companies will use ESG to signal that they are a good acquisition

target.

▪ Future developments. While COVID-19 may have the effect of deemphasizing certain areas

of ESG, it is likely to legitimize other ESG topics as areas for risk assessment and disclosure,

including climate change, pay parity and economic equity, and employee wellness and

wellbeing. Large corporations will likely continue to be treated as quasi-governmental entities,

and COVID-19 may strengthen this trend.

HOW COVID-19 WILL CHANGE ESG GOING FORWARD

SUMMARY
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HOW COVID-19 WILL CHANGE ESG GOING FORWARD

DOES ESG EVEN MATTER ANYMORE?

▪ Let’s address this head on. Does ESG even matter

anymore?

- The PwC 2019 Directors Survey indicated that 56% of

directors felt investors were too focused on ESG matters, up

from 29% in 2018. However, the hard truth is, it does not

entirely matter if directors think investors care too much, if

investors care, they care.

- COVID-19 is an ESG crisis. ESG is often treated as

including everything and therefore nothing in it feels real. The

truth is that a global pandemic is an ESG scenario,

although it was not the scenario that got the most attention;

and understanding how a company responds to it can help

that company plan for other ESG scenarios. Are you

prepared for the other scenarios?

- COVID-19 will legitimize certain ESG investor concerns. Having a climate change conversation with

an ESG-sensitive investor post-COVID is going to be a different world – these investors will want to

know that companies are prepared for the worst case scenario.
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▪ COVID-19 could result in enhanced disclosure expectations for how nonfinancial risks

fit into a company’s enterprise risk management.

- COVID-19 responses serve as an example of “ESG in Action.”

- The pandemic highlights the importance of thinking outside the box, including with respect

to disaster/crisis preparedness measures.

- Responses to “Act of God” vulnerabilities have the potential for broader application,

including to climate-change risk scenarios.

▪ COVID-19 has the potential to trigger a populist uprising similar to, but broader than,

Occupy Wall Street.

- COVID-19 has highlighted the differences between the “haves” and the “have nots,” and

enhanced certain social and economic inequities, both in the US and worldwide.

- This may result in critiques and criticisms of executive compensation practices and supply-

chain management in hard-hit countries.

HOW COVID-19 WILL CHANGE ESG GOING FORWARD

FUTURE DEVELOPMENTS

1

2
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▪ COVID-19 is likely to change how companies think about corporate cultural wellness.

Specifically, COVID-19:

- Has forced many employers to implement some degree of work flexibility.

- Has required companies to more thoroughly consider employee wellness, wellbeing and

benefits.

▪ COVID-19 may provide an opportunity for companies to find new ways to address ESG.

- Some companies are learning that remote work can reduce the company’s carbon footprint.

- Better employee wellness initiatives highlight both the strengths of a company’s culture and the

broader concern for stakeholder well-being.

▪ The trend of treating larger corporations as quasi-governmental entities may grow.

- The concept of corporate responsibility will likely continue to grow, together with the sense of

“stakeholder capitalism”, in which companies must be integrated into the social fabric beyond

profit.

- Stakeholders will expect a company’s perceived social benefit to match its size.

HOW COVID-19 WILL CHANGE ESG GOING FORWARD

FUTURE DEVELOPMENTS, CONTINUED

3

4

5
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▪ Take the “Wheat and Chaff” Approach. Focus on what matters.

- Spoiler Alert: For most companies, their annual meeting and whether to hold it virtually is not the

most important issue, but it may be the easiest to focus on in the short term.

- Prioritize. If your company has never actively considered ESG factors in the past, it may not be

the time to go straight for adopting a board committee devoted to ESG matters. Reach out to

ESG experts for practical recommendations on what to consider in the short, mid, and long term.

- Decide what you want your company’s story to be after the crisis, and take practical steps

towards that goal. COVID-19 is a crisis no company can perfectly control; what companies can

plan for, and potentially mitigate, is the potential for a crisis after the crisis. As one example,

post-COVID disclosures regarding executive compensation and pay ratio should be treated with

sensitivity.

- A global pandemic was an ESG scenario tested by a few companies, but not all; consider what

realistic ESG scenarios you should test in 2020/21. ESG has grown up; post-COVID, investors

are likely to be less patient with “green washing.” Instead of solely focusing on disclosure, focus

on risks and opportunities. If your company is not using ESG-thinking to identify very real

nonfinancial risks and opportunities, the time has come.

WHAT TO DO NEXT

SUMMARY

1
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▪ As discussed above, a global pandemic was an ESG scenario tested

by a few companies, but not all. Like other “black swan” scenarios,

the perceived remote likelihood of a global pandemic crisis meant

that many companies did not consider it in their risks analyses.

▪ Post –COVID, companies should not allow their risk analyses to

suffer from a similar “lack of imagination,” and should consider:

WHAT TO DO NEXT

USING ESG TO IDENTIFY BLACK SWAN SCENARIOS

- Engage within your industry to identify potential black swans. Working with other companies

within your industry can help you get beyond blind spots and think more broadly about risks that

could have broad effects.

- Have open “worst case scenario” talks about risks. Risk management, just like other corporate

functions, can suffer from too much adherence to the status quo. Individuals can be worried that

they will be judged for voicing new ideas. Consider confronting this tendency head on by having

discussions that reward those who identify new areas of risk.

- Engage experts who work across industries to help you identify black swans that may effect your

company in a unique way. An outside voice can always be helpful in breaking up the status quo

and identifying new possibilities.
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▪ Engagement is Critical, but many companies are not focusing on it. Engaging with employees,

customers, investors and other stakeholders is critical, but most companies are currently entirely

focused on “managing the crisis.” In order to avoid a crisis after the crisis, companies will need

to be able to pivot to being thoughtful about their stakeholder engagement.

▪ Controlling the (Consistent) Message. Do you know what your corporation has said about its

cybersecurity and data privacy practices? Its relationship with its employees? Is that message

consistent with what the corporation is currently doing, or do messages or practices need to be

thoughtfully revisited?

▪ Plan for ESG’s Continued Rise in Specific Areas. Expectations regarding how companies

address the risks associated with climate change, cybersecurity and data privacy and human

rights issues are only going to be enhanced by the COVID-19 crisis. Other areas, including pay

parity, employee wellness and access to flexible working arrangements, may rise to prominence.

Once companies address their immediate business continuity and emergency succession plan

issues, they should consider moving forward on addressing risks in these areas.

▪ Consider Philanthropic Efforts. For some companies, reaching out into their communities and

stakeholder bases will help enhance their post-crisis image.

WHAT TO DO NEXT

SUMMARY

2

3

4

5
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▪ V&E ESG Taskforce website

▪ V&E COVID-19 resources

CONTACT INFORMATION AND IMPORTANT LINKS

Devika Kornbacher 
T: +1.713.758.2757

dkornbacher@velaw.com

Tom H. Wilson 
T: +1.713.758.2042

twilson@velaw.com

Margaret E. Peloso
T: +1.202.639.6774

mpeloso@velaw.com

Sarah E. Fortt 
T: +1.512.542.8438

sfortt@velaw.com

▪ V&E “Energy Evolution” Climate blog

▪ V&E “Managing the Modern Workplace” Labor

blog

▪ V&E Cybersecurity and Data Privacy website

https://www.velaw.com/practices/environmental-social-and-governance-esg/
https://www.velaw.com/series/coronavirus-preparation-response/
https://www.velaw.com/series/energy-evolution/?q=&page=1&count=6&bpaidflt=1229&tab=all
https://www.velaw.com/series/managing-the-modern-workplace/?q=&page=7&count=6&tpcflt=NLRB&tab=all
https://www.velaw.com/practices/cybersecurity-data-privacy/
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