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T

O A TORRENT OF BOTH PRAISE AND
criticism, the Department of Justice and Federal
Trade Commission released updated Vertical
Merger Guidelines on June 30, 2020.1 The degree
of engagement and disagreement is hardly surprising, given that two of the five FTC commissioners dissented from issuing the new Guidelines and that vertical
merger policy is at the forefront of current antitrust debates.
It is also unsurprising in the larger historical context given
that the development and release of antitrust enforcement
guidelines often have been controversial.
Yet the development and longevity of past enforcement
guidelines suggest that initial controversy itself is not a sign
that the new Guidelines will be doomed to irrelevance or disuse. Guidelines that courted controversy when released, such
as the 1982 Merger Guidelines, came to be recognized as an
important evolutionary step in merger enforcement. Neither
is unanimity a guarantee of longevity, as with the withdrawal in 2012 of the unanimously approved 2003 FTC Policy
Statement on Monetary Equitable Remedies in Competition
Cases.2
A better predictor of the durability of prior agency guidelines has been the extent to which they reflect then-current
FTC and DOJ enforcement practices. In this respect, the
Vertical Merger Guidelines appear well-positioned to serve as
an enduring statement of enforcement policy. Finding a middle ground was a stated goal of the agencies, and the Vertical
Merger Guidelines indeed appear to be a consensus-driven
document reflecting recent enforcement practice. Neither
reformers nor conservatives got everything—or even most of
what—they wanted, which could explain in part the volume
of criticism directed at the draft guidelines released for public comment from those on both the political left and right.3
In this, the agencies are trying to follow the approach of the
Horizontal Merger Guidelines, which have evolved over the
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years but have survived multiple changes in administrations.
In contrast, the 1985 Vertical Distribution Restraints Guidelines, the 2008 Section 2 Report, and the 2013 SEP Policy
Statement were seen as a departure from established enforcement practices and were discarded almost at the first opportunity following a change in administration.
Intra-Agency Discord at FTC
The DOJ and FTC jointly released the Vertical Merger
Guidelines, but they are hotly contested within the FTC.
Democratic Commissioners Rohit Chopra4 and Rebecca
Kelly Slaughter5 declined to support the release of the Guidelines in a continuation of differences over vertical merger
enforcement between the Republican and Democratic Commissioners since the beginning of their tenures.6
Commissioners Chopra and Slaughter, and many of the
commenters on the draft guidelines, argue that there has been
insufficient enforcement of vertical mergers and that the
Guidelines should be drawn with a greater skepticism of
the benefits of vertical mergers and with a correspondingly
lower threshold for potential harm to competition before
enforcement is warranted.7 They also argue that a wider range
of potential harms should be considered.8 In contrast, Republican Commissioners Christine S.Wilson and Noah J. Phillips,
and many other commenters,9 have advocated for more
relaxed standards for reviewing vertical mergers than their
Democratic colleagues. Commissioner Wilson explained that
“it may be appropriate to presume that certain vertical efficiencies are verifiable and substantial in the absence of strong
evidence to the contrary.”10 Similarly, Commissioner Phillips
said that “vertical integration is generally pro-competitive, or
competitively neutral.”11
Conflict over Guidelines Does Not
Predict Success or Failure
A review of past enforcement guidelines suggests that controversy does not itself predict either their success or failure.
For instance, the 1982 Guidelines have come to be recognized
as an evolutionary leap in antitrust enforcement in part
because of the introduction of the hypothetical monopolist
test.12 Twenty years after their introduction, former Assistant
Attorney General Charles James said that no policy document has had “more enduring or far-reaching” impact than
the 1982 Guidelines.13 Today’s antitrust practitioners may be
surprised to learn that at the time, the 1982 Guidelines elicited heated criticism that the hypothetical monopolist test was
“impractical”14 and “completely non-operational.”15 Many
also questioned whether the concentration thresholds in the
1982 Guidelines were too high or too low.16 Former Assistant
Attorney General Thomas Kauper reflected, “Criticism has
come from the business community and antitrust bar, the
very groups who might have been expected to welcome the
1982 Guidelines.”17
The DOJ and FTC jointly issued the 1992 Merger Guidelines, which today are generally seen to reflect a mainstream

For all of the criticism directed at the new Ver tical
Merger Guidelines, few have called them extreme or
outside the mainstream, and in cer tain aspects, they
disappoint both refor mer s and conser vatives.

approach. Courts have cited them as “highly persuasive
authorities.”18 Judge Leval wrote in 1995 that “[a]lthough it
is widely acknowledged that Merger Guidelines do not bind
the judiciary in determining whether to sanction a corporate
merger or acquisition for anticompetitive effect…courts commonly cite them as a benchmark for legality.”19 The 1992
Guidelines lasted 18 years, through both Democratic and
Republican Administrations, with only minor adjustments in
1997 that were adopted on a unanimous basis.20 At the time
of their release they elicited a dissent from FTC Commissioner Mary Azcuenaga, who questioned whether the new
1992 Guidelines “accurately express what the Commission
does now or is likely to do in analyzing mergers,” 21 but the
1992 Guidelines did in fact turn out to predict and shape
agency action.
Other enforcement guidelines that attracted controversy,
including between the DOJ and FTC, have not lasted. For
example, the DOJ’s 1985 Vertical Distribution Restraints
Guidelines were “controversial from the outset.” 22 Even its
supporters acknowledged that those guidelines did not reflect
then-current enforcement practices or case law.23 Congress
expressed its displeasure with the guidelines, and the National
Association of Attorneys General responded by endorsing a
competing set of vertical restraints guidelines.24 The DOJ
withdrew its guidelines after the change to a Democratic
administration in 1993.25
Likewise, after a year of joint public hearings with the
FTC, the DOJ released its 2008 report on enforcement under
Section 2 of the Sherman Act.26 FTC staff had an equal role
in drafting the report; however, after a divided vote of the
Commission, the FTC declined to join the report, with three
FTC Commissioners calling the report “a blueprint for radically weakened enforcement.” 27 The three commissioners
wrote that the Section 2 Report “cannot be said to represent
the consensus, or even the prevailing, view of the myriad
stakeholders interested in Section 2 enforcement.” 28 In their
view, “the Department adopts standards that are tougher—
and in some cases much tougher—than existing standards as
defined by Section 2 case law.”29 The DOJ withdrew the
Section 2 Report in the early days of the Obama administration.30 Neither agency subsequently released a detailed counter-statement of Section 2 enforcement policy, and the Trump
administration made no attempt to re-institute the report.31
A third example is the DOJ and Patent and Trademark
Office’s 2013 SEP policy statement, which was issued under

the Obama administration without the FTC.32 The subject
addressed by that policy statement—when standards-essential patent owners should be entitled to injunctive relief or an
exclusionary order—has fostered a vigorous academic debate
and remains a controversial issue to this day. The same agencies withdrew the 2013 SEP statement in 2018 under the
Trump administration, and, along with the National Institute
of Standards and Technology, issued a new policy statement
in 2019 (which the FTC also did not join).33
New Merger Guidelines Reflect a
Mainstream Approach
The Vertical Merger Guidelines are the first vertical merger
guidelines to be released jointly by the FTC and DOJ.
Chairman Simons said in 2019 that he wanted the Vertical
Merger Guidelines to be “as bipartisan as possible” so that
they would survive a change in party in the White House.34
The collaboration between the two agencies to release the
Guidelines stands in contrast to disagreements between the
two agencies in a number of other areas.35
The Guidelines, despite being developed by a Republican
administration, draw on Horizontal Merger Guidelines
enacted during a Democratic administration for concepts
such as market definition36 and measuring market shares
and concentration.37 The Guidelines also take more moderate stands than the Republican Commissioners on certain
issues. For example, while Commissioner Wilson has expressed that “competitive harm is less likely to occur in a vertical merger than in a horizontal one,”38 the Guidelines contain no such presumption, in contrast with the 1984 Merger
Guidelines.39
Additionally, the Guidelines take a somewhat different
view of the elimination of double marginalization (EDM)
than Commissioners Wilson and Phillips have publicly supported. Commissioner Wilson has said that “[s]ome commentators view EDM as a phenomenon inherent in vertical
mergers, which may indicate that a lower burden of proof for
at least some efficiencies claims would be appropriate in the
vertical merger context,”40 and Commissioner Phillips has
expressed similar views.41 In contrast, the Guidelines state
that the Agencies evaluate efficiency claims following the
same approach as the Horizontal Merger Guidelines and that
“it is incumbent upon the merging firms to provide substantiation for claims that they will benefit from [EDM].” 42
The Guidelines reflect current theories of harm in vertical
merger cases, including foreclosure, raising rivals’ costs, preventing the entry of an effective rival, and misuse of sensitive
information. Notably, neither Commissioner Slaughter nor
Commissioner Chopra object to the Guidelines on the
grounds that they do not accurately reflect the agencies’ current enforcement approach or current law. The heart of their
criticism, and of other reform-minded commenters, is that
the Guidelines fail to envision a new and more expansive
approach to vertical merger enforcement that would incorporate new analytical theories.43
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The Guidelines also reflect an effort to incorporate the
views of critics from the public comment period. The Guidelines omit perhaps the most controversial aspect of the draft
guidelines—the statement that “[t]he Agencies are unlikely
to challenge a vertical merger where the parties to the merger have a share in the relevant market of less than 20%, and
the related product is used in less than 20% of the relevant
market.”
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See Darren S. Tucker & Thomas Bohnett, The Antitrust Divergence at the FTC:
Beyond Vertical Mergers, A NTITRUST , Summer 2019, at 37.
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4, at 3 (stating that vertical merger reviews have been “overly permissive”); Nicholas Economides et al., Comment on the DOJ/FTC Draft Vertical
Merger Guidelines (Feb. 2020), https://www.ftc.gov/system/files/attach
ments/798-draft-vertical-merger-guidelines/vmg14_economides_com
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Comment on the DOJ/FTC Draft 2020 Vertical Merger Guidelines (Feb. 7,
2020), https://media.justice.gov/vod/atr/comments-draft-vmg/dvmg0005.pdf (“The results [of empirical research] continue to suggest that the
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reality that vertical relationships are generally procompetitive or neutral.”).

10

Commissioner Christine S. Wilson, Vertical Merger Policy: What Do We
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Dissenting Statement of Commissioner Rebecca Kelly Slaughter Regarding

20
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Conclusion
For all of the criticism directed at the new Vertical Merger
Guidelines, few have called them extreme or outside the
mainstream, and in certain aspects, they disappoint both
reformers and conservatives. Chairman Simons deserves credit for his effort to uphold the FTC’s bipartisan tradition on
a controversial topic.45 The Guidelines are also notable for
representing a tight collaboration between the DOJ and
FTC, at a moment when the agencies find themselves at
odds on other issues.46
By providing a description of current enforcement practice
for both agencies instead of an aspirational statement of what
the law should be, the Guidelines already separate themselves from discarded enforcement guides of the past. In that
respect, the Guidelines should be well-positioned to provide
a durable and effective guide for practitioners and the business community as well as to influence the development of
the (admittedly limited) case law on vertical mergers.䡵
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