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Navigating Environmental Enforcement in the Biden Administration

Agenda

1. Environmental enforcement priorities
and results from the last
administration

2. Process and timelines for setting new
priorities

3. Predictions on new priorities and
other changes in approach
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1. Environmental enforcement priorities
and results from the last
administration
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EPA’s National Compliance Initiatives
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DOJ/ENRD Directives
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1. Enforcement principles and priorities
* Clean water, air, and land

 Violations of law not guidance

2. Limiting certain settlement practices, focus on penalties to
the Treasury

« SEPs

* Third Party Payments
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Civil Environmental Enforcement Case
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Relationship Between EPA and DOJ

1. EPAInvestigates and can handle administratively — relief is typically only
civil penalty; sometimes “recalls” or similar fixes

* Rule of thumb, seven figures is likely to end up with DOJ
» Anything approximately $400,000 or over needs DOJ approval

2. EPA must refer cases to DOJ to achieve judicially imposed civil penalties,
substantial post-settlement corrective actions or criminal sanctions

Practice tips:

* Who is participating in your settlement/enforcement discussions? If you
hear “D0OJ,” the matter is becoming much more serious as a civil matter

* Did you get a grand jury subpoena or a search warrant? Be afraid, be very
afraid (criminal)
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Federal Environmental Laws

EPA DOJ
Administrative Penalties Civil Penalties
Orders to Achieve Compliance Injunctive Relief

Criminal Sanctions
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Citizen Suits

Civil Penalties

$

Injunctive Relief

Attorney’s Fees

$
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2020 Enforcement Results
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News Releases from Headquarters

EPA Announces FY 2020 Enforcement and
Compliance Achievements

01/13/2021

Contact Information:
EPA Press Office (press@epa.gov)

WASHINGTON (January 13, 2021) — In Fiscal Year (FY) 2020, the Environmental Protection Agency’s (EPA) enforcement and compliance
assurance program achieved tremendous results for the public and the environment, increasing the environmental benefits of its cases
despite the COVID-19 public health emergency. EPA’s Office of Enforcement and Compliance Assurance (OECA) achieved these results by
adapting quickly and focusing resources on priority matters during a global pandemic.

“In FY 2020, EPA enforcement and compliance assurance staff demonstrated extraordinary resilience, creativity, and perseverance as they
continued to assure compliance with environmental laws,” said Assistant Administrator for Enforcement and Compliance Assurance Susan
Bodine. “I am very proud of the work we accomplished this year.”

Highlights of EPA’s FY 2020 enforcement and compliance achievements include:

e Commitments to reduce, treat, or eliminate over 426 million pounds of pollution, the most in a single year since 2015.

¢ Proper treatment, minimization, or disposal of 1.6 billion pounds of hazardous and non-hazardous waste, more than all but two of the
past eight years.

e Clean up of 104 million cubic yards of contaminated soil and water, more than in FY 2019.

¢ Prevention of 18.2 million pounds of air pollutants by preventing, reducing, treating, or eliminating emissions from vehicle and engine
air sources through resolution of 31 civil enforcement cases for tampering and aftermarket defeat devices—the most for any one yearin
the agency’s history.

e 247 new criminal cases opened, 77 more than in FY 2019 and the most since 2014.

o Superfund response and cash-out settlements of over $636 million for cleanup work, $65 million more than FY 2019, as well as §178.4
million for EPA’s costs.
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2020 Environmental Enforcement Results

CRIMINAL CASES OPENED
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2020 Environmental Enforcement Results

CRIMINAL PROSECUTIONS
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2020 Environmental Enforcement Results

ADMINISTRATIVE AND CIVIL PENALTIES
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2020 Environmental Enforcement Results

Likely surge in A R E
enforcement and
prosecutions. G U I N G

There are a few
strategies EPA could U P

raise statistics.

Likely surge in
environmental civil and
criminal cases opened.
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Other Agencies and Laws

“Sensitive Species” Acts (FWS)
« ESA/MBTA/Lacey Act

Vessel Pollution (USCG)



CLE Check Question
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2. Process and timelines for setting new
priorities
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Constants That Require No Adjustment:

The Big Spill/Explosion/Cheat (Exxon Valdez/Refinery Fire/Pipeline
Leak/Mass False Certification)

Direct Violations of Traditional Statutes — Regular Violations of Water or Air
Permit; lllegal Use/Import of Chemicals (TSCA)

Superfund clean-ups at large or notorious sites (see EJ to follow)

Ones that will expressly change:

V&E

Informally can begin moving now

Formal restatements/public statements will likely wait until after Senate-

confirmed leaders are in place at DOJ (AAG for ENRD) and EPA (AA for
OECA)

Potential “tug-of-war” between the two if they differ on the margins, plus
DOJ addresses the non-pollution statutes (ESA/MBTA, illegal wood imports)

Confidential & Proprietary ©2021 Vinson & Elkins LLP velaw.com
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3. Predictions on new priorities and
other changes in approach
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Changes at the EPA
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Do More of the Same

« We would at the least expect the EPA to continue focusing its
resources using the current National Compliance Initiatives

« Aftermarket defeat device enforcement will remain strong
« Section 112(r) risk management program enforcement could increase

« Air emission enforcement at industrial wastewater treatment systems
and storage tanks could increase

EPA enforcement could easily increase its enforcement metrics
through what EPA staff pejoratively calls “bean counting”

* More “small ball” cases?
« Disconnect between noncompliance and remedies?

* Impact on general deterrence?

* Possibly less deference to state enforcement

b &E Confidential & Proprietary ©2021 Vinson & Elkins LLP velaw.com
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Do Different Things

* Revert to Obama Administration targeting of oil and gas sector

« Climate enforcement (federal GHG reporting; federal vehicle and
engine GHG standards; new source review GHG permitting; ozone
depleting substances; renewable fuels standards; enforcement of
emerging state GHG standards)

 Enforcement around emerging contaminants (e.g., PFAS/PFOA)
 Beyond compliance settlements

* National Compliance Initiative cycle runs through September 2023;
Interim changes?

*  Would not expect to see: significant new NSR enforcement;
significant new CSO/SSO enforcement
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26



CLE Check Question
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Changes at DOJ
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DOJ

 Return to use of SEPs and Third-Party Payments in settlements
 New priorities

U.5. Department of Justice 'S Ettl E thE Gas E

Environment and Natural Resources Division

Assiziant Aterney General Telepihone (303) S14-170
950 Penmzgivania Avenue, NI Facsimile (102) 5248557
Waskingion, DC 10530-0001

February 4. 2021
MEMORANDUM
To: ENED Section Chiefs and Deputy Ssction Chiafs
From:  Jean E. Williams
Deputy Assi ‘Attorney General I - Ct -
Re: Withdrawal of Memoranda and Policy Documents nJ u n qve

Monetary Penalty Relief

On January 20, 2021, President Biden signed Executive Order 13,990, Protecting Public
Health and the Envirenment and Restoring Science To Tackle the Climate Crisis, 86 Fed. Reg.
T037 (Jan. 25, 2021). Section 1 of the Executive Order states:

Itis . . . the policy of my Administration to listen to the science; to improve public
health and protect our environment; to ensure access to clean air and water; to
limit exposure to dangerous chemicals and pesticides; to hold polhaters
accountable, mcluding those who dispropertionately harm communities of color
and low-income commumities; to reduce greenhonse gas enussions; to bolster
tesilience to the impacts of climate change; to restore and expand our national
treasures and monuments: and to priontize both environmental justice and the
creation of the well-paying union jobs necessary to deliver on these goals.

Mitigation

The Executive Order directs agencies to “immediately review and, as appropriate and consistent
with applicable law, take action to address™ certain regulations or other agency actions “that
conflict with these important national objectives, and to immediately commence work to
confTont the chmate crisis.™

Third Party
Payments

Accordingly, the following documents are hereby withdrawn, effective immediately:
. “Enforcement Pnnciples and Priorities,” January 14, 2021;
“Additional Recommendations on Enforcement Discretion,” January 14, 2021:
. “Guidance Regarding Newly Promulgated Rule Restricting Third-Party Payments, 28
CFR. §50.28. Jammary 13, 2021;
4. “Equitable Mitigation in Civil Environmental Enforcement Cases,” January 12, 2021;

Lk
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DOJ

V&E

Some priorities are constants
Options to move the needle

* Quick outcomes — this requires settlements and may require some
fidelity to “comparable cases of the last four years”

* Increased penalties/consent decree relief/SEPS — likely a longer haul
because companies will push back more

Either way — push will be at oil and gas and transportation (connection to
climate); mobile source; physical locations (connection to EJ); and
“emerging risks” (PFAS)

Greater effort to make cases criminal
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CLE Check Question
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Environmental Justice
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Environmental Justice

What were the stated goals in the Obama administration?
1. Afocus on improving health in overburdened communities
2. Working with partners to expand EPA impact

3. Demonstrating progress on EJ in the context of:

Lead Disparities Drinking Water Air Quality Hazardous Waste

ﬁﬂ
: L]
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Environmental Justice

From campaign promises to Executive Orders

BRIEFING RODM

BATTLE for the BID=N - @
SOUL of the NATION ABOUT HOW TO WOTE HARRIS VOLUNTEER - SHOR DONATE )

Executive Order on Tackling the
Climate Crisis at Home and Abroad

V&E

THE BIDEN PLAN TO
SECURE
ENVIRONMENTAL
JUSTICE AND EQUITABLE
ECONOMIC
OPPORTUNITY

The current COWID-1S pandemic reminds us how orofoundly the
energy and environmental policy decisions of the past have failled
communitias of colar - allowing systemic shocks, persistent stressaors,
and pandemics ta disproporticnately impact communities of colar and
low-income communities,

Jdae Biden s running far Presidant o ensure that all Amearicans have a
falr shot at getting ahead. That means rooting out the systemic racism
Irour laws, policies, Institutions, and hearts, Any sound energy and
chwirafmental policy must advanse public health and ceonomic

15, in rural, drban, and suurban

opporfunity for all Americs
vommunities, and recegnize that communitics ot coler and low-
income communities have faced disproporfionate harm frem climate
change and environmental contaminants for decades. |t must alse
held corporate polluters responsible for rampant pellusion that creates
the types of underlying conditions that are contributing to the
dizpropartionate rates of illness, hospitalization, and death from
COVIE-19 amond Black, Lating, and Native Amearicans, That mezns
officials setting policy must be accaiuntable to the people and
communities they serve, not to polluters and corporations, Addressing
environmental and climate Justice is 2 core tfenet of Blden's climate
plan. Biden will:

Confidential & Proprietary ©2021 Vinson & Elkins LLP velaw.com

AAMUAEY 27, 20« PRESIDENTIAL ACTIONS

The Uniled Stales and the world face o profvund climate erisis. We havea
narrow woment te pursue aetion at home and abroad in eeder to wvold the
mast catastrophic impacts of thar erisis and ro seize the opportunity thar
tnckling elimate change presents. Domestic action must go hand in hand with
United States incernational leadership, aimed ot significanty enbancing global

action, Together we must listen to sclence and meet the moment,

wtion andd the Lews of

By the vuthority vested inme as President by the Consct

the United States of Americo, it is heveby ordered as Dollows:

PART [ — PUTTING THE CLIMATE CRISIS AT THE CENTER OT
UNTTED STATES FORETGN POLTICY ANT NATTONAT SECURITY

Section 105 Policy. United States internacional e ngagement to address

climare change — which has hecome a elimare erisis — is more nece

zary amd

1 mude clear that the seale and
Little
time left to avoid setting che world on a dangerous. potentially catastrophic.

urgent than ever. The s

ientific community

speed of necessary action is greater than previously believed, There

climate trajectory. Responding o the climate erisis will require hoth

nificant short-term global reductions in greenhoose gas emissions and net-

zero global emissions by mid-century or belore,

It is the pelicy of my Administrarion that climate considerations shall be an

and national security, The

assential element of United Stares foreign polio
United States will work with other countries and partners, bath bilaterally

and wnltluterally, o put the world o s sustninable climace pathway, The

Unired Staces will alsa move quickly to build resilience. both at home and

ahroad, againse the impaces of climate change that are slready manifest and

will continue to intensify according to currenl teajectorics.

35



EEEEEEEEEEEE

Executive Order on Tackling the
Climate Crisis at Home and Abroad

JANUARY 27,2021 - PRESIDENTIAL ACTIONS

Section 222: Agency Responsibilities

1. Directs the EPA Administrator to:

— “Strengthen enforcement of environmental violations” involving EJ
- “Create a community notification program” for frontline and fenceline communities; and

— Create a “Climate and Economic Justice Screening Tool”

2. Directs the Attorney General at the DOJ to:

— Coordinate with EPA OECA to “develop a comprehensive environmental justice enforcement
strategy, which shall seek to provide timely remedies for systemic environmental violations
and contaminations, and injury to natural resources”; and

— Coordinate EJ issues throughout the DOJ by creating an Office of Environmental Justice

— Consider renaming the “Environment and Natural Resources Division” the “Environmental
Justice and Natural Resources Division”
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Environmental Justice

In the context of enforcement:

Environmental

violations involving
EJ communities

Facilities near low
Income/minority
communities

V&E
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Increased Risk

Becoming enforcement
targets

Faster paced
enforcement

Faster and more
expensive cleanups

Harsher penalties

Penalties involving EJ
SEPs

EJ community
comment on consent
decrees
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Questions?
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Vinson & Elkins Resources

Enforcement

« https://www.velaw.com/insights/navigating-the-transition-key-environmental-enforcement-issues-to-watch-in-the-biden-administration/

« https://www.velaw.com/insights/biden-administration-doj-signals-shift-in-environmental-enforcement-revoking-prior-policies/

o https://www.velaw.com/insights/epa-announces-results-for-fy-2020-foreshadowing-increased-enforcement-under-the-biden-epa/

Environmental Justice

* https://www.velaw.com/insights/biden-administration-environmental-justice-focus-enforcement-impact/

PFAS

« https://www.velaw.com/insights/the-pfas-problem-and-the-transition-to-the-biden-administration/

« https://www.velaw.com/insights/pfas-and-the-transition-to-the-biden-administration-a-round-up-of-recent-pfas-activity/

Ailr

« https://www.velaw.com/insights/the-epas-clean-power-plan-is-only-mostly-dead/

e https:/mww.velaw.com/insights/still-up-in-the-air-the-future-of-methane-requlations-on-public-lands/

*  https://www.velaw.com/insights/courts-and-election-mean-the-future-of-epas-methane-requlations-for-the-oil-and-gas-industry-is-still-
up-in-the-air/
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o @VinsonandElkins
This content is intended for educational

and informational purposes only and does
not constitute legal advice or services. It
does not constitute the provision of legal
advice or services by any of the speakers
or by Vinson & Elkins LLP.
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