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• Federal Rule of Civil Procedure 23 requires a party seeking class certification to demonstrate:

− (1) numerosity

− (2) commonality

− (3) typicality

− (4) adequacy

− And, for damages class actions:

− (5) common questions predominate; and

− (6) class action is superior to other dispute resolution methods

Class Certification Standards

Rule 23
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• Changed the game

• Raised the bar for establishing “commonality”
− All of the class member’s claims must depend on a common issue of law or fact whose resolution “will 

resolve an issue that is central to the validity of each one of the [class member’s] claims in one stroke.”

− “What matters to class certification . . . is not raising of common ‘questions’—even in droves—but, 
rather the capacity of a classwide proceeding to generate common answers apt to drive the resolution 
of the litigation.”

− “Dissimilarities within the proposed class are what have the potential to impede the generation of 
common answers.”

Class Certification Standards

Wal-Mart  v.  Dukes ,  564 U.S. 338 (2011)



Confidential & Proprietary ©2021 Vinson & Elkins LLP  velaw.com 6

• Gas claims dominate . . . fewer disputes with respect to oil

• Increase in post-production costs and fuel gas class actions

• Classes and sub-classes targeted to specific lease forms and marketing arrangements

• Late-payment interest cases

− Copy-cat lawsuits being filed in Oklahoma following the Cline decision

• Class claims being asserted in bankruptcy proceedings

Royalty Class Actions

Trends & Active Jurisdictions
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• At least 24 new royalty class actions were filed in the last twelve months:

Royalty Class Actions

Active jurisdictions

Jurisdiction (state and federal court) Number of royalty class actions

Oklahoma 9

North Dakota 8

West Virginia 2

Texas 2

Colorado 2

Ohio 1
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• Where do you determine the value of the gas for royalty purposes: “at the well” or further downstream?

• What post-production cost deductions are allowed?

Royalty Class Actions

Post-Production Costs Cases
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• Answer to a common question must “drive the resolution of the litigation”

• Look for “dissimilarities within the proposed class”

− Lease language

− Location of wells

− Distance to markets

− Quality of gas produced

− Unclaimed deductions/costs

− Marketing arrangements/changes

− Markets and market prices

− Royalty payment practices

• All impact the ultimate question: what should have been paid v. what was actually paid

Royalty Class Actions – Post-Production Costs Cases

“Commonality” and “Typicali ty” considerations
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• Implied-duty-to-market jurisdictions
− Colorado, Kansas, Oklahoma, West Virginia, Wyoming

− Presumption: Lessee is required to bear the costs necessary to get gas to 
market/marketable condition (can be rebutted by specific lease language)

• Jurisdictions that do not follow the “marketable condition rule”
− Texas, California, Louisiana, Michigan, Mississippi, North Dakota, Pennsylvania, Montana

− Presumption: Producer has no “implied duty” to market the gas so producer can pass 
through certain gathering, processing, and related costs (can be rebutted by specific lease 
language)

Royalty Class Actions – Post-Production Costs Cases

Question: Is there an implied duty to market?
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• “[T]he duty to make gas marketable is satisfied when 
the operator delivers the gas to the purchaser in a 
condition acceptable to the purchaser in a good faith 
transaction.” 

− Fawcett v. Oil Producers, Inc. of Kansas, 352 P.3d 1032 
(2015).

• A marketable product does not require any particular 
quality of gas.  

• Question comes down to where is the gas capable of 
being marketed?

• Hitch Enterprises, Inc. v. Oxy USA Inc. – Class cert 
denied

• No Oklahoma Supreme Court decision on the 
definition of “marketable product.”

• BUT the Oklahoma Supreme Court recognized that 
“when the gas is shown by the lessee to be in a 
marketable form at the well the royalty owner may 
be charged a proportionate expense of transporting 
that gas to the point of purchase.”  

− Mittelstaedt v. Santa Fe Minerals, Inc., 954 P.2d 1203, 
1208 (Okla. 1998).

• ALSO, lessors can be required to bear proportionate 
share of costs (1) used to enhance value of an 
already marketable product, (2) that are reasonable, 
and (3) that resulted in proportionate increase in 
actual royalty revenues.

Kansas Oklahoma

Post-Production Costs Class Actions

Comparing “Implied Duty” States: Kansas v. Oklahoma
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• Strack v. Continental Resources, Inc., 405 P.3d 131, 141 (Okla. Civ. App. 2017)

• Post-production costs case based on implied duty to market

• Oklahoma court of appeals reversed class certification order

• The Court highlighted the differences across the various putative plaintiffs.

− Different gas qualities and production conditions, differences in custom and usage, different marketing 
arrangements “necessitates an individual inquiry of the facts of each gas sale”

• The Court also highlighted individual lease language:

− Each of the types of royalty provisions will require a different inquiry to determine a Class Members' claim for 
underpayment of oil or gas royalties. The determination of what was actually required to be paid versus what 
Continental ultimately paid will be different for each Class Member depending on particular lease language. 
According to Mittelstaedt v. Santa Fe Minerals, Inc., the trial court must “fix the rights and duties of the parties 
according to the language of the leases and the implied covenants that go with them.”

Royalty Class Actions – Post-Production Costs Cases

A tale of  two lawsuits: Oklahoma law
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• Naylor Farms, Inc. v. Chaparral Energy, LLC, 923 F.3d 779 (10th Cir. 2019)

• Allegation: Lessee improperly calculated royalties based on the price defendant received from selling 
raw gas to midstream processing companies at the “wellhead.” 

• “Central to plaintiffs' argument is their assertion that raw gas at the wellhead is not a marketable 
product.” 

• The Tenth Circuit affirmed the class certification order, holding that:

− The question of when oil and gas becomes marketable could be resolved on a class-wide basis without the 
individual questions predominating over the common ones;

− The distinctions in lease language were not sufficient to give rise to individual (predominating) questions; and

− The plaintiffs did not need evidence that defendant employed a uniform payment methodology to justify 
certification.

• Class was limited to lessors with “Mittelstaedt clauses” which contained language the OK Supreme 
Court already held did not waive the implied duty of marketability.

Royalty Class Actions – Post-Production Costs Cases

A tale of  two lawsuits: Oklahoma law
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• Seeligson v. Devon Energy Production, N.D. Tex and Fifth Circuit 2019 and 2020

− District court originally denied class cert. then reconsidered and certified class.  Fifth Circuit ultimately 
affirms the class.

− Devon sold gas at the wellhead to its affiliate and passed the processing fee on to the royalty owners.  
Plaintiffs challenge the amount of the fee and that it was passed through.

− Class = all royalty owners with gas processed through the Bridgeport Plant who received royalty 
payments from Devon and whose leases are on the standardized, pre-printed lease forms.

• The court concluded that individual issues were not that important

− “The Court finds that because all of the gas at issue was processed at one gas processing plant and sold by 
DEPCO to DGS on an aggregate, classwide basis pursuant to a common contract demonstrates that an 
alternative rate can also be shown on a classwide basis.” 

• Court concluded that liability and damages could be proven on a classwide basis.

Royalty Class Actions – Post-Production Costs Cases

A tale of  two lawsuits: Texas law
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• Regmund et al. v. Talisman Energy, USA, Inc., S.D. Tex. 2019

− Denied class certification

− Plaintiffs claimed that Operator commingled condensate and gas from various wells and did not 
properly allocate commingled net sales of oil condensate and gas.  Also alleged Operator calculated 
and paid royalties based on estimated production sales volumes rather than actual sales of 
production. 

− Motion to certify was stayed pending the outcome of 5th Circuit decision in Seeligson.

− Court ultimately denied class certification on adequacy and predominance grounds:

• Adequacy: There were “overpaid” and “underpaid” proposed class members.

• Predominance:  Important differences in lease forms in the proposed class.

Royalty Class Actions – Post-Production Costs Cases

A tale of  two lawsuits: Texas law
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• Court certified class alleging royalty underpayment based on post-production costs deductions

• Common question: Court found that “the case will turn on whether the lease language is deemed to 
invoke the at-the-well rule, the marketable-product rule, or a different valuation system entirely.”

• Lease obligations?

− Narrow sub-classes with “materially identical oil and gas royalty provisions” – all “gross proceeds”

• Marketing arrangements?

− All sales were made at wellhead to a marketing affiliate; price based on net-back method

• Gas quality?

− “Defendants do not argue that any of the wells in question produce oil or gas that is already in marketable 
condition”

• After class certification, district court entered summary judgment in favor of Chesapeake, finding that 
the royalty valuation point under the relevant leases was “at the well.”

Royalty Class Actions – Post-Production Costs Cases

Zehentbauer Family Land, LP v.  Chesapeake Expl. ,  L.L.C. ,  935 F.3d 496, 
499 (6th Cir.  2019) 
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• Plaintiffs proposed three sub-classes based on lease terms:

− (1) No deductions class: lease prohibited deductions of post-production expenses;

− (2) Highest price class: lease required royalty valuation based on the greater of NYMEX spot price 
and/or prevailing local market price, or the price at which the gas is sold

− (3) Implied duty class: all other royalty owners.

• Court certified class for No-Deducts sub-class and Highest-Price sub-class; denied as to 
Implied-Duty sub-class

• Ascertainability: major factor in denying Implied Duty sub-class

− “Ascertaining the members of the Implied Duty Class would require the Court to individually analyze 
every contract.”

• “A plaintiff does not satisfy the ascertainability requirement if individualized fact-finding or 
mini-trials will be required to prove class membership.”

Royalty Class Actions – Post-Production Costs Cases

Slamon v. Carrizo (Marcellus)  LLC ,  3:16-CV-2187, M.D. Penn. May 18, 2020
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• Allegation: Plaintiffs should have been (but were not) paid on produced gas that was used as 
fuel.

• Fuel gas case involving two identical marketing agreements, both involving downstream sales 
and “keep whole” provisions that allowed the midstream service provider to retain gas for fuel, 
with no proceeds being paid for that gas, and with no royalty owners being paid for that fuel.

• 5,000 putative class members

• Court found that there were uniform royalty obligations, and a single marketing arrangement 
that indisputably involved use of fuel on which no royalties were paid.

Fuel Gas Cases

Rhea v.  Apache ,  19-7000, 6:14-cv-00433 (E.D. Okla.)
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• Similar to post-production costs cases:
− First, have to determine: What is the payment obligation?

• Owner-by-owner, well-by-well analysis of (1) express lease language regarding applicable royalty 
standard, and (2) deductibility of post-production costs under express lease language

• Varying marketing arrangements? Where was the gas sold?

− Second: Did the royalty payments equal or exceed the obligation?

• Potentially individualized analysis of manner in which each owner was paid

Fuel Gas Cases

Rule 23 Considerations
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• BlueStone Natural Resources II, LLC v. Randle, – S.W.3d –, 2021 WL 936175 (Tex. 2021)

− First Texas Supreme Court decision interpreting a free-use clause; not a class action

− Lease allowed “free from royalty . . . the use of gas . . . produced from said land in all operations which Lessee may 
conduct hereunder.”

− Plaintiff claimed that the clause required payment of royalty on all fuel gas used off lease.

− Court rejected lessee’s argument that so long as the use “benefited the lease” the fuel could be used royalty free.  
Held that lessee must pay royalty on any fuel used off lease.

Fuel Gas Cases

Recent Texas Supreme Court Decision interpreting free-use clause



Confidential & Proprietary ©2021 Vinson & Elkins LLP  velaw.com 21

• Last year, a number of class actions were filed in North Dakota claiming royalty underpayment for oil 
production

− Royalty class actions based on oil production are not as common: more wellhead sales and markets for oil, less 
post-production costs associated

− Plaintiffs claim that producers are improperly deducting gathering and transportation costs on oil production

− “Free of cost, in the pipeline” language in lease forms

• Question certified to North Dakota Supreme Court, oral argument heard on April 6

Royalty Class Actions

North Dakota – Oil  production cases on the r ise
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• State statutes requiring automatic accrual of 
interest for late royalty payments

• Oklahoma’s Production Revenue Standards Act 
sets automatic interest rate at 12%

• But can the question of “what constitutes a late 
payment” be resolved on a class-wide basis?

• A number of inquiries necessary to resolve to 
determine whether royalty payment was late and 
if so, the applicable interest rate.

• Are there questions that “generate common 
answers apt to drive the resolution of the 
litigation”?

• And what about ascertainability?

Royalty Class Actions

Late Payment Interest

When was 
producer paid 

for gas?

Was the payor 
at fault for late 

payment?

Was there a 
discrepancy 

with title?

When was the 
date of first 

sale?

What was the 
amount of 
payment?
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• Court certified a class of royalty owners who received late royalty payments from the defendant

• Common issue: Whether defendant had a “uniform policy of not paying statutory interest unless 
requested by an owner”

• But: What facts must be shown to establish liability?

− (1) owed Cline payments; 

− (2) made the payments to Cline late; and 

− (3) did not pay the interest on the late payments

− These questions do not require consideration of intent or payment policy

• Awarded $75 million in compensatory damages and $75 million in punitive damages

• The case is currently on appeal

Late Payment Interest Class Actions

Cline v. Sunoco, Inc. ,  479 F.  Supp. 3d 1148 (E.D Okla. 2020)
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• Plaintiffs’ attorneys regularly plead equitable exceptions to the statute of limitations for royalty 
underpayment cases

− Discovery rule

− Fraudulent concealment

• Many individualized inquiries to consider in terms of class certifications:

− Reliance

− Knowledge of claims

• Class representative depositions helpful to inform scope of individualized inquiries required

Statute of Limitations in Royalty Class Actions

Analyzing limitation periods in the class action context
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• Class actions are alive and well

• Take them seriously/multiplier effect

• Engage experts early

• Analyze all options

• Consider seeking to bifurcate discovery

• Hire good lawyers!

Royalty Class Actions

Takeaways & Strategies
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