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United States
Chris Duffy, Marisa Secco Giles, Quentin Smith, James Leader and Page Robinson*
Vinson & Elkins LLP

BACKGROUND

Frequency of use

1 How common is commercial litigation as a method of 
resolving high-value, complex disputes?

Commercial litigation is one avenue available to parties that need 
to resolve high-value, complex disputes. Not all disputes proceed to 
litigation, however. Sometimes, the parties involved might prefer the 
status quo or attempted renegotiation of applicable agreements in light 
of the costs of legal representation, the investment of employee and 
company time to develop a case, the available forum, and timetable to 
resolve disputes. Commercial parties who do pursue commercial liti-
gation may still find resolution before trial through mediation or other 
private settlement.

Litigation market

2 Please describe the culture and ‘market’ for litigation. Do 
international parties regularly participate in disputes in the 
court system in your jurisdiction, or do the disputes typically 
tend to be regional?

The culture of litigation will vary slightly depending on the norms and 
expectations of the lawyers practicing in the forum in which suit is 
brought, but universally, litigation is adversarial. While the system 
is designed so that parties may have their ‘day in court’, applicable 
rules of evidence and procedure also impose limitations on the parties 
with other policy goals, including fairness of the proceedings, as well 
as administrability and predictability of outcomes. The disputes and 
parties range from local and regional to international in scope, within 
the constraints of contract terms or rules and regulations governing 
where a lawsuit may be filed and by whom.

Legal framework

3 What is the legal framework governing commercial 
litigation? Is your jurisdiction subject to civil code or 
common law? What practical implications does this have?

The federal system and all states but one use a common law frame-
work. At the federal level, this means that different circuits might have 
come to different conclusions about the same question, if it is one 
that has not yet been resolved by the Supreme Court. Thus, when 
evaluating a claim or defence and when briefing the court, it is impera-
tive to be well versed in the persuasive value of the court case being 
cited – a later decision might abrogate a former one; a decision by an 
appellate court has more persuasive appeal than one by a trial court 
on that same issue; and a decision by a court within the circuit that the 
case has been brought can be more persuasive than one by a court in 
a different circuit.

BRINGING A CLAIM - INITIAL CONSIDERATIONS

Key issues to consider

4 What key issues should a party consider before bringing a 
claim?

Before bringing a claim, a party should weigh the upside and down-
side risk, and skilled legal counsel will be helpful in that evaluation. 
Key considerations include: the likelihood of success; the timetable 
for resolution; the upfront and ongoing costs of bringing a claim (legal 
fees, filing fees, vendor fees); and the ongoing investment of time and 
resources required of the party and its employees. Another key consid-
eration is whether bringing a claim might lead to results that cannot 
be easily rewound. For example, upon finding oneself a defendant in a 
lawsuit, the defendant will often look for counterclaims to bring against 
the plaintiff. If the plaintiff ultimately chooses to dismiss its claims, or 
the court dismisses such claims on the motion of the defendant, the 
plaintiff may still have to contend the defendant’s counterclaims.

Establishing jurisdiction

5 How is jurisdiction established?

There are two broad components to jurisdiction: ‘subject matter jurisdic-
tion’, which refers to the power of a court to hear a particular dispute, 
and ‘personal jurisdiction’, which refers to the power of a court to issue a 
decision regarding the party being sued. With respect to subject matter 
jurisdiction, federal courts in the US are generally limited to hearing 
cases that raise an issue of federal law (federal question jurisdiction), 
cases between two parties of different citizenship that meet a minimum 
threshold of the amount in controversy, and ancillary issues sufficiently 
related to one or both of those categories. Personal jurisdiction may 
generally be established when a party lives or conducts business in the 
forum where the court sits. A foreign party may be subject to personal 
jurisdiction if it is found to have certain ‘minimum contacts’ with the 
state where the case was filed. Even where jurisdiction can be estab-
lished, a court may decline to hear a case under the doctrine of forum 
non conveniens, particularly where there is an overlapping case already 
pending in a different court.

Preclusion

6 Res judicata: is preclusion applicable, and if so how?

There are two types of preclusion: claim preclusion (commonly called 
‘res judicata’) and issue preclusion (often called ‘collateral estoppel’). 
Claim preclusion bars a plaintiff from bringing successive lawsuits 
against the same defendant based on the same ‘claim’. In most jurisdic-
tions, a ‘claim’ for claim preclusion purposes means one transaction or 
a series of connected transactions. Issue preclusion bars a party from 
relitigating an issue of fact (or sometimes of law) that was conclusively 
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decided against it in another lawsuit. The Restatement (Second) of 
Judgments is a helpful resource on claim preclusion and issue preclu-
sion, but is not binding in all US jurisdictions.

Applicability of foreign laws

7 In what circumstances will the courts apply foreign laws to 
determine issues being litigated before them?

Courts engage in a choice-of-law analysis to resolve disagreements 
about the substantive law that should apply to particular claims. Where 
that analysis points to a foreign country, a court will apply that coun-
try’s substantive law to the claims, even while continuing to apply the 
procedural law of the jurisdiction where the court sits. Burdens of proof 
are generally considered to be substantive, and therefore the law of 
the relevant foreign country may determine the burden of proof, even 
if the burden would be different under an analogous claim brought 
under state or federal law in the US. Litigants frequently present expert 
testimony on the application of foreign substantive law, which may 
be subject to cross-examination. Matters of foreign law are generally 
treated as issues of law, which are therefore within the ambit of a judge 
to determine.

Initial steps

8 What initial steps should a claimant consider to ensure that 
any eventual judgment is satisfied? Can a defendant take 
steps to make themselves ‘judgment proof’?

Prior to making a claim, a claimant can utilise public records to try to 
determine whether a potential defendant is likely to be able to satisfy a 
money judgment. Public records may show, among other things, whether 
the potential defendant’s assets are subject to competing ownership 
claims, or other litigation claims that might shrink the available funds 
available for recovery. Once a litigation is underway, a claimant can 
seek discovery about a defendant’s financial assets, through document 
requests and, if available, depositions. Where a defendant lacks suffi-
cient assets to satisfy a judgment, or where there is reason to believe 
that the defendant has engaged in misconduct to shield its assets from 
the claimant, the doctrine of ‘piercing the corporate veil’ may allow a 
claimant to look to related persons or entities to satisfy a judgment. The 
threshold for piercing the corporate veil tends to be a high one.

Freezing assets

9 When is it appropriate for a claimant to consider obtaining 
an order freezing a defendant’s assets? What are the 
preconditions and other considerations?

Claimants in the US are generally prohibited from obtaining freeze 
orders in cases seeking only monetary damages. A claimant seeking 
equitable relief or both equitable relief and money damages may obtain 
a freeze order. But, in the latter scenario, the claimant may need to show 
that equitable relief was not sought solely to avoid the restrictions on 
obtaining a freeze order. Bankruptcy is another situation where a freeze 
order may be granted, and some states provide for freeze orders in 
other circumstances.

Sources:
• ‘Because such a remedy was historically unavailable from a court 

of equity, we hold that the District Court had no authority to issue 
a preliminary injunction preventing petitioners from disposing of 
their assets pending adjudication of respondents' contract claim 
for money damages.’ Grupo Mexicano de Desarrollo SA v All. Bond 
Fund, Inc, 527 US 308, 333 (1999).

• ‘Similarly, the Bankruptcy Code gives bankruptcy courts the power 
to grant injunctions “necessary or appropriate to carry out the 

provisions of [the Bankruptcy Code]”. 11 USC § 105(a). We conclude 
that due to this statutory grant of power, the bankruptcy court is 
not confined to traditional equity jurisprudence and therefore, the 
bankruptcy court’s Grupo Mexicano analysis was misplaced.’ In re 
Dow Corning Corp, 280 F3d 648, 658 (6th Cir 2002).

• ‘We conclude that the scope of Federal Rule of Civil Procedure 64 
incorporates state procedures authorizing any meaningful interfer-
ence with property to secure satisfaction of a judgment, including 
any state-authorized injunctive relief for freezing assets to aid in 
satisfying the ultimate judgment in a case.’ US ex rel Rahman v 
Oncology Associates, 198 F3d 489, 501 (4th Cir 1999).

• ‘Grupo Mexicano does not, however, preclude courts from entering 
asset-freezing preliminary injunctions in cases in which the movant 
seeks equitable relief. As the Second Circuit held in Gucci America, 
Inc v Weixing Li, 768 F3d 122 (2d Cir 2014), “[t]he Court's holding 
[in Grupo Mexicano] was limited to actions for money damages 
in which plaintiffs seek a preliminary injunction to prevent the 
defendant ‘from transferring assets in which no lien or equi-
table interest is claimed’”. A court retains the authority to issue 
a prejudgment asset freeze where such authority is specifically 
authorized by statute … or “where such relief was traditionally 
available: where the plaintiff is pursuing a claim for final equitable 
relief, and the preliminary injunction is ancillary to the final relief”’. 
New Falls Corp v Soni Holdings, LLC, No. CV19449ADSAKT, 2019 
WL 4015170, at *10 (EDNY July 5, 2019) (citations omitted).

• ‘In Deckert, the principal objects of the action were equitable relief. 
And in Rahman v Oncology Assocs, the court clearly stated that a 
nexus between the assets sought to be frozen through an interim 
order and the ultimate relief requested in the lawsuit “is essential 
to the authority of a district court in equity to enter a preliminary 
injunction freezing assets”. Here, it strains credulity to suggest 
that equitable relief is the principal object of Matrix’s suit. The 
principal object of the suit is to enforce the acceleration clauses 
of the disputed promissory notes. The equitable claims appear to 
be precautionary afterthoughts. No additional facts are alleged to 
support them; no quintessential equitable relief is sought; and the 
ad damnum prayer of the complaint seeks only specific monetary 
relief. Thus, the nexus, if any, between the assets sought to be 
frozen through an interim order and the ultimate relief requested 
in the lawsuit is thin.’ Matrix Partners VIII, LLP v Nat Resource 
Recovery, Inc, 1:08-CV-547, 2009 WL 175132, at *5 (ED Tex January 
23, 2009) (citations omitted).

Pre-action conduct requirements

10 Are there requirements for pre-action conduct and what are 
the consequences of non-compliance?

Some important rules regarding pre-action conduct include: (1) certain 
administrative remedies must be pursued prior to asserting certain 
claims; (2) some claims against federal or state governments must be 
presented to appropriate agencies prior to filing; and (3) certain state 
consumer protection laws require demand letters to be sent prior to 
filing claims. Additionally, some jurisdictions allow for limited, pre-
action discovery. 

Sources: Westlaw Practical Law, ‘Litigation and Enforcement 
in the United States: Overview’ (p 6) and ‘Discovery in New York: 
Overview’ (pp 4–5).

Other interim relief

11 What other forms of interim relief can be sought?

Temporary restraining orders may be granted in emergency situations, 
may be issued ex parte, and usually expire after a short period of time 
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(typically 14 days). Preliminary injunctions remain in place throughout 
the course of the litigation and may not be issued on an ex parte basis. 
Courts consider whether: plaintiff will be irreparably harmed without the 
relief; harm to plaintiff without the relief outweighs harm to defendant 
if relief is granted; plaintiff is likely to succeed on the underlying merits; 
and the relief effects the public interest.

Sources: DLA Piper and Westlaw Practical Law, ‘Preliminary 
Injunctive Relief: Initial Considerations (Federal)’ (pp 5–6).

Alternative dispute resolution

12 Does the court require or expect parties to engage in ADR 
at the pre-action stage or later in the case? What are the 
consequences of failing to engage in ADR at these stages?

Federal courts are divided up into districts, and different districts have 
different requirements when it comes to ADR. For example, in some 
districts, litigants are presumptively sent to mediation, or the court 
might order it on the request of one or both parties. Mediators might 
be chosen from a court-approved list, or privately. Districts differ as 
to whether and how mediators are paid, when mediations must occur 
and who must attend them. However, as a general matter, resolution 
through mediation is broadly encouraged. Some federal districts have 
local rules specifically providing that sanctions may be awarded for 
failing to participate in mediation.

Claims against natural persons versus corporations

13 Are there different considerations for claims against natural 
persons as opposed to corporations?

When suing a corporation, claimants should carefully consider which 
corporation should be sued and whether its parents, affiliates or 
subsidiaries should also be sued or sued instead. In suits for monetary 
damages, claimants should consider the defendant’s ability to pay a 
money judgment, which can be a very important factor to consider when 
suing an individual. Jurisdictional considerations for individuals and 
corporations can vary and should be considered carefully, especially in 
the context of corporations, where that analysis may be more complex.

Class actions

14 Are any of the considerations different for class actions, 
multiparty or group litigations?

Potential litigants to a class action should take care to consider the 
evolving landscape of court decisions defining the makeup of the class 
members and their claims required to get the class ‘certified’, so that 
the case may move past class certification on to a consideration on the 
merits. Besides the rules specific to class actions, parties thinking about 
bringing suit with other plaintiffs should also consider whether the 
potential plaintiffs’ interests are aligned, the degree to which the parties 
intend to coordinate efforts to prosecute the suit, whether the parties 
can enter into a common interest agreement allowing communications 
between them to be kept privileged, and how the parties might handle 
settlement offers, either to individual plaintiffs, or to the group.

Third-party funding

15 What restrictions are there on third parties funding the costs 
of the litigation or agreeing to pay adverse costs?

Not applicable.

Contingency fee arrangements

16 Can lawyers act on a contingency fee basis? What options are 
available? What issues should be considered before entering 
into an arrangement of this nature?

Yes, lawyers can act on a contingency fee basis in serving a client’s 
needs. Typically, under a contingency fee arrangement, the lawyer and 
the client will agree to a percentage of the amount of recovery that 
they will share at the outset of the matter. Typically, the percentage of 
recovery depends on a number of factors, including the likelihood of a 
success and the time a lawyer will have to put in the case to obtain reso-
lution. The maximum percentage a lawyer may obtain is also limited by 
different states’ laws.

THE CLAIM

Launching claims

17 How are claims launched? How are the written pleadings 
structured, and how long do they tend to be? What 
documents need to be appended to the pleading?

A claim is launched by filing a petition or complaint in a jurisdiction that 
has authority over the parties and authority over the causes of actions 
alleged. Generally, the pleadings are structured in a way to identify the 
court, the parties, the authority of the court to hear the claims alleged, 
a recitation of facts, the causes of action alleged against the defendant 
and the relief the aggrieved party is seeking from the court. These 
pleadings vary in length from a few pages in simple cases to dozens of 
pages in complex cases. Most cases do not require any documents to 
be appended; however, in certain cases the pleadings must be verified, 
namely, averred to by some person.

Serving claims on foreign parties

18 How are claims served on foreign parties?

A claim can be served on a foreign party in two primary ways. First, if 
the foreign party is registered to do business in the US, you can serve 
them through their registered agent in the applicable jurisdiction. 
Second, you can serve a party by following the procedures of the Hague 
Convention on Service, which many countries are signatories to. Each 
country has a process through which you may serve a foreign entity 
through this treaty.

Key causes of action

19 What are the key causes of action that typically arise in 
commercial litigation?

Because business relationships are often defined by the promise to do 
or not to do something, breach of contract actions are very common 
in commercial litigation. Commercial litigants also often bring cases 
based on ‘business’ torts, such as fraud, tortious interference with a 
contract or slander and libel. Various federal and state statutes create 
causes of action that impact commercial parties as well, such as securi-
ties, patent, employment, environmental and consumer protection laws, 
rules and regulations.

Claim amendments

20 Under what circumstances can amendments to claims be 
made?

The Federal Rules of Civil Procedure provide that a party may amend its 
pleading without permission of the court or opposing party if amended 
within 21 days of service. Otherwise, the various other circumstances 
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under which amendments can be made require leave of the court or 
agreement of the opposing party (or both). In such cases, the ‘court 
should freely give leave when justice so requires’, and the case law of 
the jurisdiction will illuminate how courts in that district interpret the 
Federal Rules on that point.

Remedies

21 What remedies are available to a claimant in your 
jurisdiction?

Available legal remedies include money damages, such as compensa-
tory damages aimed at making a plaintiff whole, liquidated damages 
as defined by a contract, and punitive damages intended as a sanc-
tion or deterrent. Other types of legal remedies are aimed at forcing 
a defendant to do, or refrain from doing, something. For example, 
specific performance requires the party breaching a contract to carry 
out its obligations under the contract. Injunctive relief might also be 
used to require a party to (or not to) act in a certain way. Further, 
a party might seek a declaratory judgment, under which it seeks an 
opinion from the court declaring its rights in relation to another party.

Recoverable damages

22 What damages are recoverable? Are there any particular 
rules on damages that might make this jurisdiction more 
favourable than others?

The damages that are recoverable depends on the claims at issue, as 
well as language contained in the contract governing the relationship 
between the parties. For example, sometimes the parties will enter into 
an agreement that specifically excludes recovery of consequential or 
punitive damages from breach of the agreement. Generally speaking, 
though, compensatory, consequential, lost profits, liquidated, nominal 
and punitive damages may be available to a claimant.

RESPONDING TO THE CLAIM

Early steps available

23 What steps are open to a defendant in the early part of a 
case?

There are a number of strategic decisions that a defendant might make 
early in the case. For example, a defendant might seek dismissal on the 
basis of forum non conveniens or personal jurisdiction. A defendant 
might seek dismissal based on the plaintiff’s wholesale failure to state 
a claim from the face of the complaint, or on the theory that the claim 
is not the kind over which federal courts have subject matter jurisdic-
tion. A defendant might also file a counterclaim against the plaintiff, or 
serve a complaint on a non-party responsible for the claims against it.

Defence structure

24 How are defences structured, and must they be served 
within any time limits? What documents need to be 
appended to the defence?

Certain affirmative defences, like the lack of subject matter jurisdic-
tion, may be raised and considered at any time. Some affirmative 
defences may be raised by a pre-answer pleading, or in the responsive 
pleading itself. Other affirmative defences are waived if not asserted in 
a certain manner and by a certain time. Importantly, the above applies 
to affirmative defences, and not to defences that would attack the 
factual bases of the plaintiff’s claim or that a certain element of the 
plaintiff’s claim is not satisfied. Such defences may be handled by a 
denial in the answer.

Changing defence

25 Under what circumstances may a defendant change a defence 
at a later stage in the proceedings?

Certain defences may be raised at any time. Others are waived if not 
brought in a timely manner. If a defendant finds that it must change 
or add a defence after the time for doing so as a matter of course has 
passed, it may seek leave to amend its pleading. The Federal Rules 
provide that leave to amend shall be given freely when ‘justice so 
requires’. The case law in the jurisdiction in which that case has been 
filed will help determine when ‘justice so requires’.

Sharing liability

26 How can a defendant establish the passing on or sharing of 
liability?

A defendant can pass on or share liability in several ways. First, and 
most commonly, the defendant can identify counterclaims or affirmative 
defences that offset or eliminate liability based on the conduct or obli-
gations of the plaintiff. Second, the defendant can identify responsible 
third parties and seek to have them joined in the case. Adding a respon-
sible third party does not admit fault. It simply acknowledges that if 
liability is found, this new party should join in, or assume, that liability.

Avoiding trial

27 How can a defendant avoid trial?

There are numerous ways to avoid trial, if that is the goal. In a federal 
court, as an example, a defendant can file a Motion to Dismiss for Failure 
to State a Claim under Federal Rule of Civil Procedure 12(b)(6). There 
are other common procedural motions or challenges that can be used 
to achieve the same goal. A defendant might contend that there is not 
personal jurisdiction over that defendant in the particular court or that 
the court lacks subject matter jurisdiction to hear the claims at issue. 
There is always the possibility of exploring a settlement, though that 
requires the cooperation of the other party or parties. Finally, there are 
certain statutes or claims that have mechanisms built in that allow for a 
stay (or pause) of the case until certain conditions are met. While these 
mechanisms do not eliminate the case, they sometimes have that effect 
if the plaintiff cannot meet the required conditions to restart the case.

Case of no defence

28 What happens in the case of a no-show or if no defence is 
offered?

When a defendant does not appear or initially appears but then fails 
to defend, the clerk of the court may enter a default judgment (Fed R 
Civ P 55). If a party has appeared in an action but has failed to defend, 
the party must be given written notice of an application to the court 
for entry of a judgment by default. This notice must afford the party an 
opportunity to appear at the hearing. A defaulting party who has failed 
to ever appear, thereby manifesting no intention to defend, is not enti-
tled to notice of the application for a default judgment.

The court has discretion to decide whether to enter a judgment 
by default, but the judge may hold a hearing if it needs to (1) conduct 
an accounting; (2) determine the amount of damages; (3) establish the 
truth of any allegation by evidence; or (4) investigate any other matter.

When a judgment by default is entered, it is treated as a conclu-
sive and final adjudication of the issues necessary to justify the relief 
awarded, and is given the same effect as between the parties as a judg-
ment rendered after a trial on the merits.

© 2021 Law Business Research Ltd



United States Vinson & Elkins LLP

Complex Commercial Litigation 2022144

Claiming security

29 Can a defendant claim security for costs? If so, what form of 
security can be provided?

No. Courts in this jurisdiction typically follow the ‘American Rule’ in 
complex commercial litigation matters, which requires each side to bear 
its own attorneys’ fees – win or lose. Departure from the American Rule 
is permitted only in extraordinary circumstances, such as where a party 
litigates its matter in bad faith or a specific statute provides for cost 
shifting. Nonetheless, even in these circumstances, courts in this juris-
diction do not permit a defendant to claim security for costs.

PROGRESSING THE CASE

Typical procedural steps

30 What is the typical sequence of procedural steps in 
commercial litigation in this country?

Litigation begins with a complaint or petition filed by the plaintiff, 
which commences the lawsuit. The defendant might move to dismiss 
this pleading as facially insufficient. If not, or if dismissal is denied, 
the defendant files an answer to the allegations in the lawsuit. Next is 
discovery, where the parties exchange relevant documents, respond to 
written questions or requests to admit or deny allegations, and depose 
potential witnesses. Usually at least one party will move for summary 
judgment before trial based on the discovery record. If summary judg-
ment is denied, the case goes to trial. The losing party generally has the 
right to appeal the final judgment.

Sources:
• Westlaw Practical Law, ‘Litigation and Enforcement in the United 

States: Overview’.
• Fed R Civ P 8, 12, 26, 30, 31, 33, 34, 36, 56.
• Fed R App P 3, 4.
• 28 USC § 1291.
• NY CPLR §§ 3011, 3018, 3037, 3211, 3212; ibid., articles 31, 40, 41, 42.
• Tex R Civ P 22, 78, 79, 83, 84, 85, 91a, 166a, 190–215.
• Tex R App P 25.1, 26.1.

Bringing in additional parties

31 Can additional parties be brought into a case after 
commencement?

Yes, in many ways. For example: (1) plaintiffs might amend their plead-
ings to add new defendants; (2) joinder of a non-party might be required 
if the court cannot provide complete relief among the existing parties 
without the non-party’s presence; (3) a non-party can be impleaded as 
a ‘third-party defendant’ if it may be liable to an existing defendant; and 
(4) a non-party can seek to intervene in a case where, for example, it 
has a claim or defence that shares a common question of law or fact 
with the case.

Sources:
• Westlaw Practical Law, ‘Motion to Amend a Pleading in 

Federal Court’.
• Westlaw Practical Law, ‘Required Joinder of Parties Under FRCP 

19: Overview’.
• Westlaw Practical Law, ‘Permissive Joinder of Parties Under FRCP 

20: Overview’.
• Westlaw Practical Law, ‘Motion to Intervene Under FRCP 24’.
• Westlaw Practical Law, ‘Joining Multiple Claims and Parties Under 

the FRCP Chart’.
• Fed R Civ P 14, 15, 19, 20, 21, 24.
• NY CPLR §§ 1001, 1002, 1007, 1012, 1013, 3025.
• Tex R Civ P 37–41, 60, 62–65.

Consolidating proceedings

32 Can proceedings be consolidated or split?

If proceedings before a court involve common questions of law or fact, 
a court may consolidate them. The court also has the authority to hold 
joint hearings or trial on matters common to the proceedings rather 
than fully consolidate them. A court may order that a proceeding have 
separate trials for separate claims to avoid prejudice to the parties or 
to expedite and economise a proceeding. A court also may sever any 
claim against a party to avoid prejudice or to promote efficiency.

Sources:
• Fed R Civ P 42.
• Fed R Civ P 21.
• 12 CFR § 19.22.
• Westlaw Practical Law, ‘Motion to Sever Under FRCP 21’.

Court decision making

33 How does a court decide if the claims or allegations are 
proven? What are the elements required to find in favour, 
and what is the burden of proof?

In a jury trial, the court will typically submit a ‘jury charge’ to the 
members of the jury. This document will ask a series of questions 
about the claims and defences that the parties have argued for before 
the judge. Once the jury fills out this document with its answers, the 
judge will confirm the findings and apply them to the law, as necessary, 
to issue a final order. In a civil trial, the burden of proof is typically the 
preponderance of the evidence, which means more than 50 per cent. 
The plaintiff typically has the burden of proof with a claim, and the 
defendant has the burden of proof with an affirmative defence.

34 How does a court decide what judgments, remedies and 
orders it will issue?

The court’s decision on what judgments, remedies and orders it will 
issue is guided by the legal precedent and statutes of the jurisdiction 
involved. Sometimes judges have a great deal of discretion, and some-
times they are essentially formalising remedies identified by the jury, 
or even by statute, for a particular claim.

Evidence

35 How is witness, documentary and expert evidence dealt 
with?

In most complex commercial litigation matters, discovery is staged. 
The parties first negotiate the parameters of document discovery. 
They then review and produce documents. The parties then use the 
documentary evidence to prepare for oral depositions of witnesses. 
Typically, fact witnesses are deposed first and then expert witnesses 
are deposed. Parties can gain a tactical advantage in the case by 
carefully crafting discovery requests to uncover all of the documents 
relevant to their claims and defences, and then using this information 
to select witnesses and craft questions for them.

36 How does the court deal with large volumes of commercial 
or technical evidence?

Courts rely on the parties to streamline the evidence that will be 
provided to them. The parties are expected to become masters of 
the evidence and to present only what is relevant in coherent and 
persuasive briefs. In order to do so effectively, parties often rely on 
commercial or technical experts who can concisely explain the rele-
vant points.
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37 Can a witness in your jurisdiction be compelled to give 
evidence in or to a foreign court? And can a court in your 
jurisdiction compel a foreign witness to give evidence?

The US is a party to the Hague Convention on Taking Evidence Abroad 
(The Hague Evidence Convention). The Hague Evidence Convention 
allows transmission of letters of request from one signatory state 
(where the evidence is sought) to another signatory state (where the 
evidence is located) without recourse to consular and diplomatic chan-
nels. Outside of the Hague Evidence Convention, a witness in the US 
cannot be compelled to give evidence in or to a foreign court.

However, under 28 USC § 1783, known as the Walsh Act, a court 
of the US may issue a subpoena to a US national or resident who is in 
a foreign country, requiring his or her appearance as a witness. The 
Walsh Act is an exercise of the power of the US over its citizens and 
does not allow courts to issue a subpoena on an alien outside the US.

If a party is seeking to compel a foreign witness to give evidence 
related to a patent proceeding, the party must file a miscellaneous 
motion for authorisation identifying the foreign country and explaining 
why the party believes that the witness can be compelled to testify in 
the foreign country, including a description of the procedures that will 
be used to compel the testimony in the foreign country. The party must 
also demonstrate that it has made reasonable efforts to secure the 
agreement of the witness to testify in the US but has been unsuccessful 
in obtaining the agreement, even though the party has offered to pay 
the expenses of the witness to travel to and testify in the US (37 CFR 
§ 41.156).

Outside of the patent context, there are no other mechanisms by 
which the US can compel a foreign witness to give evidence, besides the 
Hague Evidence Convention, discussed above.

38 How is witness and documentary evidence tested up to and 
during trial? Is cross-examination permitted?

There are large volumes of rules and best practices that govern how 
to admit testimony and documentary evidence at trial. These rules vary 
by jurisdiction and are absolutely essential to study and master before 
going to trial. Generally, for documentary evidence, the rules ensure 
that the evidence being offered is authentic and not prejudicial or unfair 
to the other party in some way that impacts rights of due process. For 
testimony, there are rules about what a witness can recite, such as the 
‘hearsay rule’, and witnesses must be subject to cross-examination.

Time frame

39 How long do the proceedings typically last, and in what 
circumstances can they be expedited?

Trials can range from 15 minutes, in the case of an uncontested 
proceeding, to more than a month. The length of the trial depends on the 
preferences of the judge, the complexity of the claims and the requests 
of the parties. Trials can be expedited, up to a point, by the agreement of 
the parties or in a jurisdiction where the court moves matters quickly. 
In large commercial disputes, it is common for proceedings to extend 
over a week.

Gaining an advantage

40 What other steps can a party take during proceedings to 
achieve tactical advantage in a case?

The best way to gain tactical advantage in a case is to identify the key 
legal and factual strengths and weaknesses of each side early on in the 
case and to explore the procedural challenges and substantive argu-
ments that will maximise the chances of a positive outcome. Motions for 

summary judgment, special exceptions, motions to dismiss and venue 
challenges are just some of the available procedural steps. The schedule 
for discovery, the amount of discovery requested and the overall case 
schedule are also important and should be considered early.

Impact of third-party funding

41 If third parties are able to fund the costs of the litigation and 
pay adverse costs, what impact can this have on the case?

Third-party funding of a plaintiff’s lawsuit may have the following 
effects, among others:
• it can encourage a plaintiff to file a lawsuit that it otherwise would 

not, since the plaintiff typically does not have to repay the funder if 
the plaintiff does not prevail in its lawsuit;   

• it can prolong litigation where the plaintiff would otherwise be 
unable to pay for continued litigation efforts;

• it can complicate discovery due to potential privilege waiver issues 
and discovery into communications between the plaintiff and third-
party funder; and

• it can prolong litigation by discouraging a settlement if the funder 
can assert influence over settlement discussions and encourages 
the plaintiff to decline offers below a certain monetary threshold, 
thus ensuring a higher return on the funder’s investment.

Impact of technology

42 What impact is technology having on complex commercial 
litigation in your jurisdiction?

Following the closures of physical courts in the wake of the covid-19 
pandemic in 2020, technology has taken on an increased role in complex 
commercial litigation. For example, witnesses are often deposed 
remotely and hearings are often conducted remotely. Most courts have 
transitioned to paperless, electronic filing systems. Finally, technology-
assisted document reviews are permitted, but, in practice, seldom occur.

Parallel proceedings

43 How are parallel proceedings dealt with? What steps 
can a party take to gain a tactical advantage in these 
circumstances, and may a party bring private prosecutions?

There is no standard procedure for dealing with parallel proceedings 
(eg, regulatory or criminal proceedings) to complex litigation matters. 
The key to gaining a tactical advantage is coordination between the 
attorneys representing the client in each of these matters. By doing so, 
attorneys in each matter can benefit from the knowledge of the attor-
neys in the other matters. Private prosecutions are not permitted in this 
jurisdiction.

TRIAL

Trial conduct

44 How is the trial conducted for common types of commercial 
litigation? How long does the trial typically last?

The trial typically starts by selecting a jury, followed by opening argu-
ments from each side. Then the plaintiff presents testimony and uses 
that testimony to admit evidence. The defendant has the opportunity 
to cross-examine the witnesses. Then the defendant takes over and 
presents testimony and evidence. The trial concludes with closing argu-
ments and jury deliberations. At the end, the court will read the jury’s 
findings or ask the jury foreperson to do so.
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Use of juries

45 Are jury trials the norm, and can they be denied?

Almost always, a jury trial is the default practice unless there is an agree-
ment by the parties to waive the jury right, either by existing agreement 
or agreement during the litigation. For some matters, commercial parties 
might prefer that matters be decided by a judge, known as a bench trial.

Confidentiality

46 How is confidentiality treated? Can all evidence be publicly 
accessed? How can sensitive commercial information be 
protected? Is public access granted to the courts?

Parties can enter into protective orders that govern the confidentiality 
of materials shared between them. For materials submitted to the 
court, parties typically need to request permission to file the materials 
under seal. Some courts are more liberal about allowing this practice 
than others, but there are guidelines for what can and cannot be filed 
under seal.

Media interest

47 How is media interest dealt with? Is the media ever ordered 
not to report on certain information?

Media members typically have the same access to a case as any other 
member of the general public, and they are free to report on what they see 
or read. Sometimes parties in litigation matters are ordered not to speak 
with the media, but the media members are not bound by these orders.

Proving claims

48 How are monetary claims valued and proved?

Monetary claims are handled in a number of different ways, but, typically, 
a jury trial will involve a question on the jury charge to the jury that asks 
the jurors to identify the amount of damages. Sometimes a contract or 
statute will have a specific amount of damages to award, and the trial will 
just be about whether those provisions apply. In some cases, parties will 
agree or be ordered to split the proceeding between liability and damages, 
but this is more common in bench trials or commercial arbitration.

POST-TRIAL

Costs

49 How does the court deal with costs? What is the typical 
structure and length of judgments in complex commercial 
cases, and are they publicly accessible?

In the American system, the default rule is that each party pays for its 
own attorneys’ fees and court costs, but there are numerous exceptions 
to this rule. Some statutes or causes of action require or allow the court 
to allocate costs and fees to the winning party. In the appellate system, 
some appellate victories result in an award of fees as well. Judgments 
in complex commercial cases can be very long if there is a bench trial 
or other important legal ruling that accompanies the jury’s findings. 
Sometimes the judgments can be very short and largely involve a reci-
tation of the jury’s work. The full record for a case can be thousands of 
pages, however.

Judgments from courts are typically publicly available, but in some 
cases certain portions of a judgment might be issued under seal.

Appeals

50 When can judgments be appealed? How many stages of 
appeal are there and how long do appeals tend to last?

Each jurisdiction has its own rules and deadlines for appeals, and some 
of these rules depend on the type of claim involved. There are typically 
three levels of courts, with the trial court being followed by an interme-
diary court and then the supreme court of that jurisdiction. This is not 
always the case, however, and some cases can be immediately appealed 
to a higher court. Appeals typically last multiple months, and they can 
last over a year if the appellate court has a particularly busy workload.

Enforceability

51 How enforceable internationally are judgments from the 
courts in your jurisdiction?

Typically, judgments from the US federal and state courts are enforce-
able in most other jurisdictions, but this varies greatly depending on the 
jurisdiction at issue and the status of the parties. Certainly, local exper-
tise is required in each relevant jurisdiction, and it would be unwise to 
proceed all the way to a judgment against an entity in the US without 
considering the rules and procedures of the jurisdiction in which that 
judgment might need to be enforced.

52 How do the courts in your jurisdiction support the process of 
enforcing foreign judgments?

There is an orderly and reasonable process for enforcing foreign judg-
ments in the US. While the exact process and grounds for objection vary, 
there is typically a set list of reasons that can be used to challenge the 
domestication of a judgment, and as long as the right procedural steps 
are followed, courts are not likely to reject a judgment simply because 
it comes from a foreign court. Even so, some courts may not have a 
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great deal of experience with the domestication of judgments, and so it 
can be valuable to provide more detail and background than normal in 
such cases.

OTHER CONSIDERATIONS

Interesting features

53 Are there any particularly interesting features or tactical 
advantages of litigating in this country not addressed in any 
of the previous questions?

A great deal of time, effort and brainpower is dedicated to jury selection 
in the American system, and this is an area where the law blends with 
other fields like psychology and sociology. It is not at all uncommon 
to see PhDs working with lawyers to select juries in important cases. 
Expert witnesses also play an important role in litigation matters, and 
the selection of experts can be a critical aspect of a case.

Special considerations

54 Are there special considerations to be taken into account 
when defending a claim in your jurisdiction, that have not 
been addressed in the previous questions?

The US court system is huge and diverse. It would be impossible to 
speak generally about how things happen consistently across that entire 
system, and so it is very important to retain counsel with some experi-
ence in the relevant jurisdiction, even just to consult with other counsel.

Jurisdictional disadvantages

55 Are there any particular disadvantages of litigating in your 
jurisdiction, whether procedural or pragmatic?

Some parties might find the US court system to be slow and very 
expensive. Depending on the court and the situation, costs can certainly 
escalate and months can go by without resolution. The purpose of all of 
this cost and delay is to make sure that due process rights are protected.

UPDATE AND TRENDS

Key developments of the past year

56 What were the key cases, decisions, judgments and policy and 
legislative developments of the past year?

In the past year, there has been a great deal of focus on the covid-19 
pandemic and relief efforts, and so there has been a great deal of 
legislation, and resulting litigation, on those issues. The subject of 
monopolies and antitrust activities has also come back up in certain 
industries, and the change in presidential administrations has brought 
about questions on how the regulatory and enforcement climate will 
look in the years ahead.

* The main authors would like to recognise the contributions of 
Manuel Berrelez, Craig Zieminski, Rafic Bittar, Robert Ritchie, Kyle 
Reynolds, Emily Rhine and Jeremy Gonzalez.
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