
PC / Ivory Vellum Carnival 35x23 / 80 

LEXISNEXIS® A.S. PRATT® OCTOBER 2022

EDITOR’S NOTE: SECTION 363 

Victoria Prussen Spears

A ROAD MAP FOR POTENTIAL SECTION 363 BUYERS OF DISTRESSED BUSINESSES IN THE 

UNITED STATES  

Frank Grese, Debra A. Dandeneau, Michael Nowina, William J. Rowe, Derek Liu, Matthew Grant and Barry 
Chang 

SECTION 363(m) CIRCUIT SPLIT HEADED FOR U.S. SUPREME COURT REVIEW 

David S. Meyer, William L. Wallander, Steven M. Abramowitz, Steven Zundell and Elias M. Medina 

FEDERAL ENERGY REGULATORY COMMISSION SETTLES WITH BANKRUPT MASSACHUSETTS 

GENERATOR, WHILE INVESTIGATION INTO ISO-NEW ENGLAND REMAINS ONGOING 

Norman C. Bay,  Paul J. Pantano, Jr.,  and Alexandra K. Calabro

FIFTH CIRCUIT COURT OF APPEALS VACATES FEDERAL ENERGY REGULATORY COMMISSION 

ORDERS, REAFFIRMING CONTRACT REJECTION POWERS IN BANKRUPTCY  

Ben Hoch and Marsha Sukach

THIRD-PARTY RELEASES IN MAHWAH BERGEN’S CHAPTER 11 PLAN HELD TO BE 

UNENFORCEABLE 

Tyler R. Ferguson, Aaron Gavant, Sean T. Scott and Samuel R. Rabuck

CREDITOR FILES U.S. LAWSUIT AGAINST SRI LANKA IN CONNECTION WITH ITS SOVEREIGN 

DEBT DEFAULT, ASSERTING BREACH OF CONTRACT AND PARI PASSU CLAIMS  

Richard J. Cooper, Carmine D. Boccuzzi, Jr., Jorge U. Juantorena, Boaz S. Morag, Juan G. Giráldez, 
Sui-Jim Ho, and Rathna J. Ramamurthi 

LOMBARD V. SKYJETS : KEY TAKEAWAYS FOR LENDERS AND RESTRUCTURING 
PROFESSIONALS  

Bevis Metcalfe, Matthew Smith, William Sugden and Matthew Mazenier

HONG KONG COURT BREATHES NEW LIFE INTO RULE IN GIBBS 

Bruce Bell, Howard K.H. Lam, Adam J. Goldberg, Flora F. W. Innes and Tim Bennett

O
C

TO
B

E
R

 2022
V

O
LU

M
E

 18 N
U

M
B

E
R

 7
P

R
A

T
T

’S
 J

O
U

R
N

A
L

 O
F

 B
A

N
K

R
U

P
T

C
Y

 L
A

W

Date: 8/19/2022 • Page Count: TBA • PPI: 340 • Spine width: TBA’’



Pratt’s Journal of Bankruptcy
Law

VOLUME 18 NUMBER 7 October 2022

Editor’s Note: Section 363
Victoria Prussen Spears 303

A Road Map for Potential Section 363 Buyers of Distressed
Businesses in the United States
Frank Grese, Debra A. Dandeneau, Michael Nowina, William J. Rowe, Derek Liu,
Matthew Grant and Barry Chang 306

Section 363(m) Circuit Split Headed for U.S. Supreme Court Review
David S. Meyer, William L. Wallander, Steven M. Abramowitz, Steven Zundell and
Elias M. Medina 317

Federal Energy Regulatory Commission Settles with Bankrupt Massachusetts
Generator, While Investigation into ISO-New England Remains Ongoing
Norman C. Bay, Paul J. Pantano, Jr., and Alexandra K. Calabro 322

Fifth Circuit Court of Appeals Vacates Federal Energy Regulatory Commission
Orders, Reaffirming Contract Rejection Powers in Bankruptcy
Ben Hoch and Marsha Sukach 332

Third-Party Releases in Mahwah Bergen’s Chapter 11 Plan Held to Be
Unenforceable
Tyler R. Ferguson, Aaron Gavant, Sean T. Scott and Samuel R. Rabuck 335

Creditor Files U.S. Lawsuit Against Sri Lanka in Connection with Its Sovereign
Debt Default, Asserting Breach of Contract and Pari Passu Claims
Richard J. Cooper, Carmine D. Boccuzzi, Jr., Jorge U. Juantorena, Boaz S. Morag,
Juan G. Giráldez, Sui-Jim Ho, and Rathna J. Ramamurthi 340

Lombard v. Skyjets: Key Takeaways for Lenders and Restructuring Professionals
Bevis Metcalfe, Matthew Smith, William Sugden and Matthew Mazenier 343

Hong Kong Court Breathes New Life into Rule in Gibbs
Bruce Bell, Howard K.H. Lam, Adam J. Goldberg, Flora F. W. Innes and Tim Bennett 347



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Ryan D. Kearns, J.D., at ................................................................................. 513.257.9021
Email: ............................................................................................ ryan.kearns@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number: 80-68780

ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
([year])
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL

OF BANKRUPTCY LAW 349 (2022)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2022 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2022–Pub.4789)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SCOTT L. BAENA

Bilzin Sumberg Baena Price & Axelrod LLP

ANDREW P. BROZMAN

Clifford Chance US LLP

MICHAEL L. COOK

Schulte Roth & Zabel LLP

MARK G. DOUGLAS

Jones Day

MARK J. FRIEDMAN

DLA Piper

STUART I. GORDON

Rivkin Radler LLP

PATRICK E. MEARS

Barnes & Thornburg LLP

iii



Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2022 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house
counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv



The Supreme Court of the United States has granted certiorari to determine whether
Section 363(m) of the Bankruptcy Code—concerning appellate review of bankruptcy
court sale orders—is jurisdictional or only limits the remedy an appellate court may
fashion. The authors of this article discuss the issue, which has split the circuit courts
of appeals.

Bankruptcy sales under Section 363 of the Bankruptcy Code are a pervasive
feature of modern Chapter 11 practice, and Section 363(m) protects the
reliance interest of buyers by providing that the “validity of a sale” to a good
faith purchaser cannot be affected by a later reversal or modification on appeal
of the order authorizing the sale, unless the order was stayed pending appeal.1

The U.S. Courts of Appeals are divided as to whether Section 363(m) of the
Bankruptcy Code is “jurisdictional” such that failure to obtain a stay of an order
approving a sale or lease is a jurisdictional bar to appellate review, as the U.S.
Courts of Appeals for the Second and Fifth Circuits have held,2 or whether

* David S. Meyer (dmeyer@velaw.com), a partner at Vinson & Elkins LLP and co-head of the
firm’s Restructuring and Reorganization group, represents companies, equity holders, investors,
and creditors in all aspects of complex corporate restructurings including Chapter 11 cases,
out-of-court restructurings, and special situation investments and acquisitions. William L.
Wallander (bwallander@velaw.com), a partner at the firm and co-head of its Restructuring and
Reorganization group, handles out-of-court workout and restructurings, distressed asset acqui-
sitions and divestitures, distressed finance transactions, bankruptcy cases and litigation. Steven
M. Abramowitz (sabramowitz@velaw.com) is a partner at the firm focusing on restructuring,
bankruptcy and transactions involving leveraged or financially distressed companies. Steven
Zundell (szundell@velaw.com), a senior associate at the firm, focuses on all aspects of
restructuring and reorganization work, including the representation of debtors, creditors, and
equity holders in both Chapter 11 cases and out-of-court restructurings. Elias M. Medina
(emedina@velaw.com), an associate at the firm, practices all aspects of restructuring and
reorganization work.

1 11 U.S.C. § 363(m) (2020):

The reversal or modification on appeal of an authorization under subsection (b) or (c) of this
section of a sale or lease of property does not affect the validity of a sale or lease under such
authorization to an entity that purchased or leased such property in good faith, whether or
not such entity knew of the pendency of the appeal, unless such authorization and such sale
or lease were stayed pending appeal.

2 See, e.g., In re WestPoint Stevens, 600 F.3d 231, 247 (2d Cir. 2010); In re Walker Cnty.
Hosp., 3 F.4th 229, 234 (5th Cir. 2021).
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Section 363(m) is not jurisdictional and only limits the remedy that an
appellate court may fashion that “does not affect the validity of the sale,”3 as the
U.S. Courts of Appeals for the Third, Sixth, Seventh, Ninth, Tenth, and
Eleventh Circuit Courts of Appeals have held.4 Although this distinction may
seem technical, the differing approach of appellate courts can have a significant
practical effect because bankruptcy court sale orders in value-maximizing
transactions often address matters that are of immense importance to asset
purchasers and other parties, but which potentially fall outside the sale validity
question.

BACKGROUND

The instant dispute arose out of Sears Holding Corp.’s Chapter 11 cases in
the U.S. Bankruptcy Court for the Southern District of New York.5 As part of
those Chapter 11 cases, debtor Sears, Roebuck and Co. (“Sears”) sold
substantially all of its assets to Transform Holdco LLC (together with its
affiliates, “Transform”) pursuant to a bankruptcy court order pursuant to
Section 363 of the Bankruptcy Code (the “Sale Order”).

In addition to acquiring assets, Transform acquired designation rights (the
“Designation Rights”) for over 600 of Sears’ real property leases, including one
with MOAC Mall Holdings LLC (“MOAC”) at the Mall of America in
Minneapolis, Minnesota (the “MOAC Lease”). The sale closed on February 11,
2019, but the Designation Rights allowed Sears and Transform to “seek to have
[the MOAC Lease] (i) assumed by Sears, and (ii) assigned to Transform”
post-closing.

Sears later filed a post-closing notice of assumption and assignment of the
MOAC Lease to Transform. MOAC objected, arguing that Transform was not
an appropriate assignee under Section 365(b)(3) of the Bankruptcy Code
because it intended to sublet rather than occupy the premises itself. The
bankruptcy court overruled MOAC’s objection and approved the assignment of
the MOAC Lease (the “Assignment Order”). MOAC appealed the Assignment
Order to the District Court for the Southern District of New York and
concurrently moved before the bankruptcy court for a stay of the effectiveness
of the Assignment Order pending appeal.

3 11 U.S.C. § 363(m).
4 See, e.g., In re Energy Future Holdings Corp., 949 F.3d 806, 820 (3d Cir. 2020); In re Brown,

851 F.3d 619, 622–23 (6th Cir. 2017); Trinity 83 Dev., LLC v. ColFin Midwest Funding, LLC,
917 F.3d 599, 603 (7th Cir. 2019); In re Spanish Peaks Holdings II, LLC, 872 F.3d 892, 896 n.4
(9th Cir. 2017); In re Stanford, 17 F.4th 116, 122 (11th Cir. 2021).

5 MOAC Mall Holdings LLC v. Transform Holdco LLC, No. 21-1270, cert. granted 6/27/22.
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MOAC sought a stay to foreclose the possibility that its appeal would be
mooted by Section 363(m), relating to sales of property. The bankruptcy court
suggested that Section 363(m) might be inapplicable because the Assignment
Order was governed by Section 365 (relating to lease assignments) rather than
Section 363, and Transform’s counsel agreed. The bankruptcy court ultimately
concluded that Section 363(m) did not apply and denied the stay pending
appeal. As succinctly stated by the district court, “Judge Drain plainly relied on
Transform’s representations—both that § 363(m) did not apply to [the
Assignment Order] and that Transform had no intention of arguing otherwise.”6

The bankruptcy court also stated that Transform “would be judicially estopped”
from arguing to the contrary on appeal.

THE DISTRICT COURT’S DECISION

The district court reversed the Assignment Order, finding that Transform was
not a proper assignee under Section 365(b)(3) of the Bankruptcy Code.7

Transform moved for and obtained a rehearing, at which Transform argued for
the first time, and contrary to its position in the bankruptcy court, that Section
363(m) did apply to the Assignment Order and therefore deprived the district
court of jurisdiction over the appeal. Although “appalled by Transform’s
behavior,” the district court agreed, citing controlling precedent from the
Second Circuit holding that Section 363(m) is jurisdictional.8 Because “juris-
dictional” implicates a court’s authority to adjudicate a case, the court found it
was not subject to waiver or judicial estoppel. The district court found that
because Transform paid consideration for the lease via cure payments, the
assignment of the MOAC Lease constituted a “sale” under Section 363, thereby
implicating Section 363(m). As a result, the district court concluded that it did
not have jurisdiction and, “with deep regret,” dismissed the appeal.9 MOAC
appealed to the Second Circuit.

THE SECOND CIRCUIT’S DECISION

On appeal, the Second Circuit affirmed the district court’s dismissal,
explaining that Section 363(m) “creates a rule of statutory mootness . . . which
bars appellate review of any sale authorized by 11 U.S.C. 363(b) . . . so long

6 Sears Holdings Corp. v. Transform Holdco LLC, 616 B.R. 615, 627 (S.D.N.Y. 2020).
7 Sears Holdings Corp. v. Transform Holdco LLC, 613 B.R. 51 (S.D.N.Y. 2020), vacated, 616

B.R. 615 (S.D.N.Y. 2020).
8 Sears Holdings Corp., 616 B.R. at 627.
9 Id. at 634.
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as the sale was made to a good-faith purchaser and was not stayed pending
appeal.”10 The Second Circuit added that the jurisdictional bar extended to
“any transaction that is integral to a sale authorized under § 363.”11 Finding
that the assignment of the MOAC Lease was “integral” to the sale, the Second
Circuit held that Section 363(m) barred appellate review of the Assignment
Order. Because there was no stay of the Assignment Order, the Second Circuit
held that Section 363(m) deprived it of jurisdiction and dismissed the appeal.

KEY TAKEAWAYS

Sale transactions are a key feature of modern Chapter 11 practice because of
the ability to close a value-maximizing transaction for the benefit of the estates
outside of the longer timelines and other requirements for confirmation of a
Chapter 11 plan. The flexibility of Section 363 sales has been used by debtors
for transactions ranging from the sale of non-core assets to the global
restructurings famously accomplished in the General Motors and Chrysler cases
during the Great Financial Crisis. At the same time, most buyers require finality
in their willingness to close on a purchase and provide consideration to the
estates without bearing the risk that an appeal—often not decided for
years—could undo the transaction or result in a loss of the full intended
consideration to the buyer.

Given the complexity of these transactions, the sale orders often contain key
provisions for the benefit of buyers—such as the post-sale designation rights at
issue in Transform—that arguably do not go to the essence of the validity of the
sale itself. If Section 363(m) is found to be a jurisdictional bar to appellate
review, that risk would be practically negligible because the sale could close with
finality unless the objecting party obtained a stay of a bankruptcy court’s sale
order pending appeal, which even when granted would often require the
posting of a significant bond. Moreover, if unsuccessful in obtaining a stay
pending appeal, the disgruntled party would be prevented from any further
appellate remedy (other than seeking an appeal of the stay denial).

By contrast, if Section 363(m) is found to be non-jurisdictional, appellate
courts would retain jurisdiction to review sale orders for closed transactions.
Under this view, appellate courts would retain jurisdiction and could potentially
fashion a remedy that is prejudicial to the buyer and others so long as the
appellate court determined that the remedy “d[id] not affect the validity of

10 MOAC Mall Holdings LLC v. Transform Holdco LLC, Nos. 20-1846-bk, 20-1953-bk (2d
Cir. Dec. 17, 2021) (citing In re WestPoint Stevens, 600 F.3d 231, 247 (2d Cir. 2010)).

11 Id.
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[such] sale or lease.”12 This would create uncertainty to buyers and could
potentially affect the willingness of buyers to close in the face of even a single
appeal—and correspondingly provide leverage to objecting parties.

12 11 U.S.C. § 363(m).

SECTION 363(M) CIRCUIT SPLIT HEADED TO SCOTUS

321


	Blank Page



