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Many OCAJI members will be familiar with consortium arrangements on projects, and
will have seen first-hand that large, complex projects often require complex team-working
arrangements to deliver them. This article explores some key considerations in navigating

contractor consortium arrangements, and ways to mitigate the risks of working with partners.

There are many reasons why parties choose to enter into consortium arrangements,
or why project owners may require them. It might be that no single entity has all of the
required expertise, resources, balance-sheet strength or risk appetite to undertake the project
alone. As one example of this, OCAJI members will likely be familiar with the structure of
a technology or equipment provider teaming up with a ‘general contractor’ or civil works
construction partner to deliver a project. Alternatively, there may be local law and/or
Invitation to Tender requirements which require a local partner to be involved in the project.
Parties looking to bid for a new project may also find that teaming up in a consortium
broadens access to certain financing to make a bid more advantageous and in some cases,
a partner from a certain geographic region will be required in order to unlock Export Credit

Agency / Official Development Assistance financing.

However, consortium arrangements bring challenges as well as benefits. Intra-consortium
tensions are common and can arise particularly where there is a substantial difference in the
proportionate value of the consortium parties’ price within the overall contract price and/or
the perceived risk attached to that portion. Sometimes these differences between the parties
can be identified at the very early pre-bid stages, and other times tensions only become
clear in the project execution phase. Often, disputes will arise when consortium partners
end up with different priorities, and different ways of balancing delivering the project for the

owner versus mitigating financial exposure.

While there is not much case law on consortium arrangements, whether because those

agreements tend to include confidential dispute resolution mechanisms such as arbitration
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or because most disputes are settled at a pre-arbitration stage, in our own experience some

general trends are visible across projects.

Why problems might arise

A quite common scenario is a financially strong consortium leader with a financially
weaker partner, for example, a Japanese equipment / technology provider or major civil
works contractor that has teamed up with a weaker local construction partner. Especially
given the long lead-time of getting new projects off the ground, a partner’s financial
position may have grown worse since the parties first signed their consortium agreement.
Even where the consortium partners are of a similar size and strength at the outset of the
project, difficulties can arise if one party has suffered non-payment and losses on other
projects which then changes their risk appetite and financial strength for the project they
are delivering with the consortium partner (despite being joint and severally liable under the

Consortium Agreement).

In some cases, we have seen one consortium partner funding its partner. That is a highly
undesirable situation for the partner who is funding the other, but it may still be better
than the alternative of incurring greater losses to the owner for the consortium'’s late and/
or defective performance. The defaulting partner will be very aware of the consequences of
default under the main contract and may make a tactical business decision to capitalize on
the fact that its partner will not allow it to fail.

Consortium parties should always keep in mind that each member may have different
business models, sensitivities, and approaches to the project. In addition to considering
a consortium partner’s internal dynamics, such as their attitude toward raising or settling
claims, it is important to recognize that each partner’s relationship with the owner can
influence how the project proceeds. For example, one party may have its own ‘side
channels’ for communicating with the owner, perhaps due to other ongoing projects
or a history of working together. In such cases, intra-consortium communications and
communications with the owner can become increasingly difficult, leading to a breakdown

of trust between the parties.

What to do when problems arise
Check the Consortium Agreement
In the enthusiasm to team up, win the project, and get started on the works, typically

more time is spent on the main contract and downstream supply chain subcontracts
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than the agreements that will govern the relationships between the consortium members.
Nevertheless, when issues arise it is important to return to the consortium agreement to see

what contractual levers are available.

For example, it may be helpful to remind yourself of the consortium agreement decision-
making mechanisms particularly in relation to deadlock scenarios, and to consider what
extent the apportionment of risk and responsibility is aligned with each partner’s scope
of work as opposed to by reference to each party’s share of the overall project value.
While contractors will resist accepting uncapped liability under the main contract with
the employer, the internal arrangement within a consortium often includes uncapped, or
at least broadly framed, liability between partners for their respective scopes. This reflects
a pragmatic recognition that one partner’s default could expose the other(s) to significant
external liability - making internal recourse essential, even if it conflicts with a party’s

preferred approach to limiting liability.

Common contractual protections include step-in rights to take over the defaulting party’s
work, and indemnities to reimburse the costs of such default. However, such indemnities
from a defaulting party may be worth little if that party is approaching insolvency or in
financial distress. Step-in rights may offer a more practical way to progress the defaulting
partner’s works, but whether this is a realistic option will depend on the scope of the party
not performing and the status of the project (e.g. the Japanese plant contractor may have
little or no technical experience of its partner’s scope of work). Where novel and/or complex
technologies are involved, it may be harder to find a replacement contractor to step in than
where the defaulting party is performing more standard civil works scope. The party taking
over the work would not only need the practical expertise to perform the required scope,
but also the necessary intellectual property rights and access to potentially sensitive and
confidential information. That is a difficult position because the defaulting partner may have
run out of money and be funded by its partner but at the same time its technical expertise

continues to give it leverage and ensure it keeps a role in the project.

Sometimes there is no other choice, legally or commercially, except to continue on with
a failing consortium partner. This can involve financially supporting the defaulting party,
including by agreeing interim settlements of claims to fund the defaulting party directly;
making payments to the defaulting party’s subcontractors to keep them working; or by

holding back on making claims so as not to exacerbate the poor financial situation of the
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defaulting party.

Take care with deals made during the project

Consortium partners may enter into deals during the project in an attempt to draw a line
under ongoing performance issues (whether in relation to the quality or timeliness of works)
that are impeding progress or in an effort to ease cash flow to give a struggling party a

lifeline. However, it is important to document any interim deals carefully.

Such deals may be concluded in a hurry to keep the project moving and have the feeling
of being a ‘temporary’ solution but it is important to (a) inadvertently avoid setting a
precedent as to how issues should always be dealt with going forward or waive any rights
and (b) be clear as to the circumstances that will allow the deal to be reopened at a later

stage, and to what extent (if that is the intention).

It is also important to recognise that while some kind of mechanism may be agreed to
later claw back funds paid under an interim settlement, this is likely to be difficult to enforce
in practice. If the defaulting party has provided or can provide security, whether by way of
parent company guarantee, performance bond or otherwise, this is a useful route to give

some protection to the party providing the financial support.

In addition to financial arrangements, parties may also find themselves provisionally
allocating responsibility for contractor delays on an interim basis to keep the project moving.
However, as more information comes to light or circumstances change, parties may later
wish to revisit or renegotiate these provisional allocations. It is therefore important to clearly
document the temporary nature of such decisions and specify the conditions under which

they can be reviewed or adjusted in the future.

Practice good contract management

In our experience it is common for consortium parties to move away from strictly following
the provisions of the consortium agreement as they focus on the practicalities of getting
the project done, and managing relations with the owner and their supply chain. A further
dynamic is that consortium parties may not wish to appear overly contractual or aggressive
knowing they are dependent on each other for the rest of project. However, the consortium
agreement can provide a helpful basis to manage communications between the consortium

parties.
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The consortium agreement will likely provide for regular consortium committee meetings.
These meetings can be a useful forum for the consortium parties to share any concerns with
their consortium partners. By raising warning signals early, parties can work collaboratively
to identify solutions before problems escalate and available options diminish. Early
communication also fosters transparency and trust, allowing the consortium to address

potential setbacks proactively and maintain project momentum.

As with the EPC Contract and other project documents, often the team that has negotiated
the consortium agreement is different to the project execution team that is having to operate
the agreement in practice and deal with problems as they arise. It can help to give the
project team training on how the consortium agreement works, in particular how best to
manage and mitigate less than ideal conditions which had to be agreed in order to conclude

the negotiations.

As part of that training, ensure that the project team understands the importance of
what records to keep (such as official notices, correspondence, and meeting minutes) and,
sometimes more importantly, what records not to keep (such as informal notes or drafts
that could be misinterpreted). During project execution avoid the common mistake of
withholding notices or failing to state facts for the record out of concern for appearing
overly aggressive or contractual. Communication can happen on multiple channels - while
the official document is sent for the record, communications preceding and around official
notices can take place so that any element of surprise is lessened, the rationale for sending
the official correspondence is explained and commitment to good working relations is

affirmed.

Contemporaneous records are especially valuable in formal disputes, as they are typically
regarded by courts or tribunals as reliable evidence of what was actually said and thought at
the time, and are given greater weight than witness statements or documents created later.
Although witness evidence may be used later to fill in the gaps where the documents don’t
tell the full story, it is generally treated with greater caution. It is particularly difficult to rely
on witness evidence (often provided many months or years after the events) to contradict
what the documents seemed to say at the time.

If the project team identify a dispute unfolding (whether intra-consortium, owner-facing or
supply chain-facing), create organised folders of relevant correspondence and documents,

saved chronologically as these records are created, creating an easily accessible timeline

64  EREESY —HLaT L



for future reference. It is much easier to create these kinds of chronologies as the issues
unfold than have to try to rebuild the timeline later (particularly as a formal dispute may not

materialize until years later).

Often one partner will know the owner better, particularly if there is a local partner
involved from the same country or region as the project country, compared to the Japanese
partner. If the consortium partner has side-channels with the owner, try to insist on
regularized communications so that all the consortium parties know what is going on in
the discussions with the owner. In contrast, if you are the party with the side channels, be
sensible in how they are used to avoid breaches of the Consortium Agreement and be aware

that such communications may find their way into the hands of your consortium partner.

Present a united front to third parties

It is usually beneficial for the consortium to maintain a united approach when dealing
with the project owner. By minimising liability to the owner, the overall exposure of the
consortium is reduced. Importantly, when making claims ultimately money typically flows
down from the top of the project chain. Therefore it is usually a good approach to maximise
entitlements and defences towards third parties first, such as the project owner or members
of the supply chain, before launching any disputes within the consortium. Once disputes
with third parties have been resolved, the consortium may then need to address the internal

allocation of any remaining payments or losses.

There will necessarily need to be some level of frank and open communication
between the consortium parties. However, care should be taken with intra-consortium
correspondence, especially where blame is being assigned between members. Such
communications may be disclosable in future disputes with the owner, even if they are

marked as ‘without prejudice’ between consortium parties.

In practice, we often see consortium members prioritising the ‘first round’ of disputes
with the owner or supply chain, and only turning to any ‘second round’ disputes between
themselves as a last resort. The prospect of an internal dispute can influence how

consortium members support each other during external disputes.

To manage these risks, consortium members should consider entering into a Joint Defence

or Common Interest Agreement to formalize how they will collaborate. This agreement
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can set out how documents and information shared between consortium members during a
dispute with the owner will be treated in any subsequent dispute between the consortium
members themselves. It should also clarify how legal privilege, such as joint privilege (where
parties jointly obtain legal advice) and common interest privilege (which allows privileged
information to be shared among parties with a common legal interest without waiving

privilege), will apply, depending on the relevant jurisdiction.

While consortium arrangements inevitably present challenges and potential for internal
conflict, they also offer significant opportunities for collaboration, risk-sharing, and access
to broader expertise and resources. By maintaining a focus on collective objectives and
putting in place robust contractual and procedural safeguards, consortium members can not
only navigate difficulties more effectively but also maximise the chances of project success.
Ultimately, a well-managed consortium can deliver outcomes that would be difficult or
impossible for any single party to achieve alone, turning the complexities of partnership into

a genuine advantage.

OCAJI members may also deal with an owner consortium on their projects. An owner-
side consortium can also include the contractor, or a party related to the contractor. Vinson
& Elkins wrote previously for OCAJI about contractor’s taking a piece of the equity and the

conflicts that can cause (here - link).
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B2 e, HBEOENRERFREET 2 LEEMCHEREBRERE T 2R PED LS
ICHEA SN2 P LIABEICTRETH 5,
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OV =7 LAHERITIE, Hr LREPATHFORREPBRIICDOE T E SN, —F T,
JRATSEL KRS RBEMNBPEREANDT VA% E, RERF v Abd b, HBEOBEICE
FL, ZRPFRELOE—TH—F2 LoDV ERIFIZIET, AUN—IIREES X D IRAICHE
DEZ., 7OVl NEORREREZ BRI TE 5, BEKMICIE, K<BEHEShZa Y- T LI,
BMTIINEE 2 IR ZEAH L, S— =Yy TOBEMSZEDBRANEEZ S &
BTE 5,

OCAJI&EIZ. uyz 7 MIBLWTA—F—HA FOaAV V- T LERGIZ2T 52 H 5
ZHIZIE, AV NIV —RFOBEASHNEENS LB H B, Vinson & Elkinsid LRI, 2> b
T =DITIA T4 —FHERTOBORBHN % SIS 55EZOCAJIY ¥ —FIILICEE L TWw
H5(ZHE6N6TTER).
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